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WHAT MAKES The Florida Bar go? Is it 
the continuing legal education or disci- 
plinary program; the Clients’ Security 
Fund that reimburses clients who have 
suffered financial loss due to the wrong- 
ful taking of funds by a lawyer; is it the 
Journal; the unauthorized practice of law 
activities; public relations efforts on TV 
or through pamphlets to the public by 
tens of thousands? I think not. The one 
factor that has sustained the growth and 
progress of the Bar in the past, the 
present, and will keep it at the top of 
the list of state bars nationwide in the 
future is the individual volunteer spirit 
of the membership. 

This volunteer spirit was clearly dem- 
onstrated at this fall’s General Meetin 
of Committees when several hund 
lawyers traveled thousands of miles at 
their own expense and spent an entire 
day away from th~* offices working on 
public service programs through Bar 
committees. No travel or hotel expenses 
were reimbursed even though some law- 
yers came to the meeting from as far 
away as Pensacola, Marianna, Tallahas- 
see, etc. 

This is nothing new to The Florida 
Bar. Since its integration in 1950, there 


A NEW LAW STUDENT DIVISION was 
presented October 12, 1971, to the Su- 
preme Court of Florida by Edward J. 
Atkins of Miami in the form of an 
amendment to the Integration Rule. The 
amendment would authorize the Board 
of Governors to establish such a division 
within The Florida Bar. Membership 
would be optional to all students attend- 
ing Florida law schools willing to pay 
minimum annual dues. In arguing for 
the amendment, Mr, Atkins stated that 
the primary purpose of such a division 
would be to remedy the “expressed con- 
cern of many lawyers about the lack of 
communication between those persons in 
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has been a constant effort on the part of 
Bar leaders to encourage personal sacri- 
fice by Bar members for the public good 
through participation in committee and 
section activities. At no time have com- 
mittee personnel been reimbursed for 
out-of-pocket expenses in attending com- 
mittee meetings. This same volunteer 
spirit manifests itself in the membership 
of the Board of Governors, These thirty- 
five men meet all over Florida six or 
seven times a year for as long as three 
days on occasion. Are their travel ex- 
penses reimbursed? They are not, and if 
you are interested in statistics, in one 
year these men contribute conservatively 
in actual out-of-pocket costs $91,200. 

From the top this spirit permeates the 
CLE author and lecturer, bar counsel 
and referee in the disciplinary program, 
to whom only actual out-of-pocket travel 
costs are reimbursed. The thousands of 
hours given by these lawyers and those 
who serve unselfishly on the Professional 
Ethics, Rules, Economics, Judicial Selec- 
tion, Workmen's Compensation, UPL, 
Grievance and all Bar committees give 
strength to The Florida Bar and will in- 
sure its continual progress as an effective 
public service organization. 


legal education and those lawyers active 
in the organized Bar.” He added that it 
was hoped that through the Law Student 
Division a “sense of duty, professional- 
ism, discipline and devotion to the law” 
could be developed in all of Florida’s 
law student bodies. 

The court responded with an opinion 
filed October 13, amending the Integra- 
tion Rule to include Article XX: 

“The Board of Governors of The Flor- 
ida Bar may establish a Law Student 
Division of The Florida Bar with such 
organization, purposes and powers that 
may be fixed ie beeen to be approved 
by the Board of Governors of The Flor- 
ida Bar.” 
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LEGAL ASSISTANCE for certain mem- 
bers of the armed services was approved 
by the Supreme Court in another opinion 
filed October 13. A petition by the Board 
of Governors had requested approval for 
a pilot legal assistance program for mili- 
tary personnel at the Navy Law Center, 


A STATEWIDE Lawyer Referral Service 
will be inaugurated early next year, ac- 
cording to Norman Sand, chairman of 
the Lawyer Referral Committee. In the 
recently amended budget of the Bar, 
funds have been allocated to permit the 


public, anywhere in Florida, to call the 
Bar Center in Tallahassee, request a 
lawyer's services, and have a lawyer as- 


DUES STATEMENTS to all members will 
be payable January 1, 1972, and mailed 
forward late this month. A $12.50 in- 
crease was voted by the membership at 
the annual meeting in Miami last June, 


Pensacola, using military lawyers to im- 

plement the program. Legal services 
aa be afforded those military person- 
nel who are unable to pay attorneys fees 
and otherwise meet eligibility require- 
ments outlined in the petition. 


signed in the requesting party's local 
community ready to render legal services 
at a minimum initia] fee. Lawyers in- 
terested in serving on lawyer referral 
panels will be afforded an opportunity 
to _ up in January 1972, The program 
will be administered through the public 
affairs department, Robert Foss, director. 


making total annual dues $50. Please 
use your dues statement to give us up- 
to-date information on any address or 
telephone number changes. Thank you. 


MARSHALL R. CassEpDy 
Executive Director 
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this month the Journal confronts 
the reader with thought-provoking 
discussion on several facets of no- 
fault divorce in Florida, with 
emphasis on marriage counseling. 
Five authors have contributed their 
evaluations of the effectiveness and 
accomplishments of the new Dis- 
solution of Marriage Act in the 
special symposium beginning on 
page 557. 

The meaning of “the marriage 
is irretrievably broken” is examined 
by Keith E, Collyer, a Jacksonville 
general practitioner. In an inter- 
view conducted by Journal Man- 
aging Editor Linda H. Yates, Dr. 
John T. Greene, director of a train- 
ing program in marriage counseling 
at Florida State University, points 
out the importance of counseling 
and problems arising from the lack 
of enough qualified counselors in 
the state. And Richard T. Shank- 
weiler, former Methodist minister 
and now a partner in a Ft. Lauder- 
dale law firm, promulgates legal 
and practical reasons why he feels 
statutory marriage counseling un- 
der the no-fault act is not salutary. 
A list of approved marriage coun- 
selors in the state is included. 

In a lengthy paper, Virginia 
Anne Church, Clearwater attorney 
and director of the Interprofes- 
sional Family Council, discusses 
faults in Florida’s No-Fault Divorce 
Act, comvaring it with similar Cali- 
fornia and Iowa acts and the Uni- 
form Code. Finally, Robert C. Scott, 
chairman of the Family Law Com- 
mittee of The Florida Bar, briefly 
remarks on the comments presented 
in the symposium and the work of 
his committee. 


There’s an “inside look” at the 
grand jury system in Florida be- 
ginning on page 576. Seymour 
Gelber, assistant state attorney in 
Dade County, reports on the results 
of a survey conducted with former 
grand jurors in 11 counties in 
Florida. 


A duel was often the most con- 
clusive way to resolve political 
differences in Florida’s capital 132 
years ago. The Read-Alston duel, 
which occurred near Tallahassee, 
is one of the more interesting duels 
and is previewed in the Journal by 
former Governor LeRoy Collins. 

D.F. 
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REPORT YOU 


summary of Board of Governors actions 


Meeting September 23, 1971, in Ft. Lauderdale, the 
Board of Governors: 


Observed as David C. G. Kerr of Tampa was sworn 
in by President John McCarty to serve the unexpired 
term of Wm. Reece Smith, Jr., on the Board. 


Heard report from President McCarty on the status 
of Judicial Nominating Councils, for which he recom- 
mended that The Florida Bar sponsor a con- 
ference in early 1972. The Board approved 
the recommendation. 


Learned from President McCarty that since the last 
meeting he spoke to the Orange County Bar Associ- 
ation, at various swearing-in ceremonies and before 
civic groups and that he intended to attend the 
Southern Regional Conference of Bar Presidents in 
Missouri October 21-22. 


Were urged by President-elect Wm. Reece Smith, Jr., 
to come forward with ideas for programs and activi- 
ties in the next administrative Bar year and to rec- 
ommend personnel who can exercise leadership in 
such programs. 


Learned from Executive Director Marshall Cassedy 
that the minutes of all Board meetings were being 
distributed to the presidents of local bar associations 
with a request that they contact their Board repre- 
sentative regarding Board activities; that the re- 
sponse was excellent to the Bar-produced television 
public service messages and that a complete report 
on public relations activities would be made at the 
November meeting. The executive director also ex- 
pressed concern about the low public regard for the 
administration of justice in Florida as manifested in 
news editorials and public comment, reviewed Bar 
programs directed to meet these criticisms, and 
urged vigorous response in correcting deficiencies. 


Authorized the distribution of the Suggested Mini- 
mum Fee Schedule to all members of the Bar by mail 
after October 15, or at such time as directed by the 
president or president-elect. 


Approved the proposed amended 1971-72 budget 
after discussion of the changes by Wallace M. Jop- 
ling and Carl R. Pennington, and the audit report for 
the fiscal year ending June 30, 1971. 
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Were requested by Wallace Jopling to have a full 
report at the November meeting on the status of the 
Clients’ Security Fund. 


Authorized the publication and distribution to all 
members of a summary of recent opinions of the 
Professional Ethics Committee. 


Received interim report of the Legislation Committee 
and learned that procedures whereby members of 
the Board could communicate with their representa- 
tives in the legislature would be forthcoming. As- 
sistant Executive Director Richard McFarlain re- 
ported that the Legislation Committee recommends 
that the Bar sponsor a revised Article V as its only 
piece of legislation at this time. The Board authorized 
President McCarty to appoint a special committee to 
respond to the legislature regarding philosophy of 
the Bar toward lawyer contribution to judicial politi- 
cal campaigns. 


Heard report from William S. Frates of Miami on the 
activities of the Special Committee on Attorneys’ 
Fees. He reviewed statements to be offered to a 
subcommittee of the House Judiciary Committee on 
September 28 and was directed to emphasize efforts 
by The Florida Bar to study attorneys’ fees. 


After discussion on a Realtor-Lawyer Accord, read 
by Norman Goldstein of the Real Property, Probate 
and Trust Law Section, the Board requested that the 
statement be published in the Journal and that the 
several committees studying the subject meet in 
conference and report back to the November Board 
meeting. (See page 552.) 


Resolved to await the recommendation of the Legal 
Aid and Indigent Defendent Committee as to the 
publication and distribution of a recent survey on 
the availability of legal services to the indigent. 


Authorized the Executive Committee to take final 
action in approving a lawyer referral service in Volu- 
sia County after receiving a report from the Lawyer 
Referral Committee of The Florida Bar. 


Heard reports from the president and president-elect 
on international travel. Mr. McCarty reported that the 
Orient Adventure was filled to capacity for an Octo- 
ber 23 departure, and Mr. Smith stated that under 
consideration for 1972 is a flight to France followed 
by a Mediterranean cruise. 
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Heard reports from the Corporation, Banking and 
Business Law Section and approved amendments to 
Articles IV and V of its Bylaws to eliminate chairmen 
of the divisions of the section and increase to ten 
the number of members on the executive council. 


Heard J. Robert McClure, Jr., chairman of the Gen- 
eral Practice Section, express the hope that the 
section will help enhance the legal skills of the 
general practitioner and improve quality of legal 
skills to the public. 


Granted to the Tax Section the authority to comment 
to the Governor and to the legislature on technical 
changes being made on proposed state income tax 
legislation but not on matters of policy; learned that 
the Tax Section has scheduled a November 1971 
institute on foreign taxation and a February 1972 
institute on civil and criminal practice. 


Learned from Thomas Clark of the Trial Lawyers 
Section of a training project on court trials using 
state attorneys and public defenders and of the 
section efforts to reduce the costs of litigation. 


Were told about the Young Lawyers Section’s par- 
ticipation in the Volunteers in Probation Program 
being sponsored by the ABA and that Florida is 
among the pilot states implementing the program. 


Approved the report and recommendations of the 
special study committee re Board liaison for out-of- 
state members and requested that the report be 
published in The Journal. (See page 594.) 


Postponed action on the proposed amendments to 
Article XV re Professional Service Corporations 
until the November meeting. 


Requested that the Military Law Committee file a 
petition with the Supreme Court for authorization 
to implement a pilot legal assistance program for 
military personnel at Pensacola Naval Base. The 
Board felt that due to the trial-basis nature of the 
program that it would be unwise to adopt an amend- 
ment to the Integration Rule for authority. 


Reinstated Carol Wild Scott of Gainesville and Jack 
P. Wyatt, Jr., of Miami Springs as members of the 
Bar and denied petitions for reinstatement for B. 
Garnett Page and Charles E. Thomson. 
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Approved bylaws of the proposed Law Student Divi- 
sion after making several amendments. 


Heard Board member Thomas C. MacDonald, Jr., 
chairman of the Special Committee to Study Stan- 
dards of Judicial Conduct, report that his committee 
had studied the ABA recommendations for judicial 
standards, found that they failed to adequately 
delineate what a judge must do, and that the Florida 
committee found it desirable for the proposed stan- 
dards of judicial conduct to be drawn in the style 
of the Code of Professional Responsibility with man- 
datory and prohibitory provisions. President McCarty 
directed that the scope of the Bar’s committee be 
broadened to include the preparation of an amend- 
ment to the present judicial standards adopted by 
the Florida Supreme Court. 


Elected Joe J. Harrell of Pensacola as delegate to the 
Fifth Circuit Judicial Conference and Miller Walton 
of Miami alternate delegate for three-year terms 
commencing January 1, 1972. 


Nominated nine attorneys for three vacancies existing 
on the Florida Board of Bar Examiners. Those sug- 
gested for the seat vacated by Gardner W. Beckett, 
Jr., were A. T. Cooper, Jr., James W. Cullis, and 
Robert L. Ulrich. John S. Cox, John M. McNatt, Jr., 
and Richard B. Schwalbe were nominated for the seat 
vacated by Charles T. Boyd, Jr., and Paul B. Anton, 
Rex H. Conrad or Robert Orseck will be named to 
the seat vacated by Arden M. Siegendorf. 


Requested that the standing board policy on recusal 
be considered during the November meeting follow- 
ing the scheduled report of the Disciplinary Proce- 
dure Committee. 


Learned from Lee Jay Colling of the Florida Consti- 
tution Committee that the present draft of Article V 
is under consideration by the House Judiciary Com- 
mittee and that hearings on the draft are scheduled 
statewide this fall. He urged members of the Board 
to submit any comments so that they can be incorpo- 
rated in the recommendations that his committee will 
make to the Board and counseled that early attention 
should be given to this legislation since action on 
the amendment is scheduled for the opening days 
of the 1972 Legislative Session. 


Agreed to meet again November 12-13 in Ponte 
Vedra. 
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REPORT YOU 


in depth discussion: Board of Governors actions 


FLORIDA REALTOR—ATTORNEY ACCORD 


(This Accord is presently under study for adoption 
by the Board of Governors, It has been approved and 
is being offered by the Real Property, Probate and 
Trust Law Section.) 


PREAMBLE 

WHEREAS, the public interest requires that the 
respective roles of Realtors and other registered real 
estate brokers and attorneys in a real estate transac- 
tion be defined clearly, that Realtors and attorneys in 
carrying out their respective roles at all times pro- 
ceed in accordance with their respective codes or 
canons of ethics, and that appropriate standards 
also be established for other registered real estate 
brokers; and 

WHEREAS, it is further desirable and in the 
public interest that any disputes between Realtors or 
other registered real estate brokers and attorneys as 
to their respective roles be reduced to a minimum, 
and that should such disputes arise, some expedi- 
tious method of settlement thereof be developed; 
and 

WHEREAS, nothing herein contained is designed 
to or does affect the right of a party to a real estate 
transaction to act for himself in such transaction 
without the services of a Realtor or other registered 
real estate broker or attorney, and it is not intended 
by this Accord to either modify or destroy such right; 
and 

WHEREAS, committees of the Florida Association 
of Realtors and of the Real Property, Probate and 
Trust Law Section of The Florida Bar have considered 
all of the foregoing and have recommended this Ac- 
cord to their respective organizations; 


NOW THEREFORE, it is agreed as follows: 


ARTICLE | 
The Realtor Or Other Registered 
Real Estate Broker 

It is the function of the Realtor or other regis- 
tered real estate broker to bring the seller and buyer 
to agreement as to the sale and purchase of a given 
parcel of real estate. 

In order to accomplish this the Realtor or other 
registered real estate broker should be governed by 
the following: 

1. He may complete the document which is a 
preliminary or earnest money contract, hereinafter 
called the ‘‘contract,”” including but not limited to a 
contract for sale, lease, or exchange of real property, 
which is customarily in use in the community where 
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the Realtor or other registered real estate broker 
does business by filling in only factual and business 
details in blanks provided therefor. He may add to 
or delete from such form only factual statements and 
business details, furnished by the principals therein, 
the addition to or deletion of which is necessary to 
conform to the particular factual situation. He may 
not prepare or complete any document necessary to 
carry out or implement the contract. 

2. Where it appears prior to the execution of 
the contract that there are unusual matters involved 
in the transaction which should be resolved before 
a contract is executed, the Realtor or other registered 
real estate broker should advise the parties that each 
should consult an attorney of his choice before such 
contract is executed. 

3. The Realtor or other registered real estate 
broker may not give advice on any matter of law, 
either directly or indirectly, but he should recom- 
mend that both the seller and the buyer consult their 
respective attorneys as to all legal questions and for 
the preparation of all those documents which may be 
necessary to implement and carry out the contract. 

4. Where either the seller or the buyer desires 
to see an attorney prior to the execution of the con- 
tract, the Realtor or other registered real estate 
broker should not attempt to dissuade such party 
from legal consultation. 

5. The Realtor or other registered real estate 
broker should not minimize the value of the attor- 
ney’s services, or participate, or attempt to partici- 
pate, in the attorney’s fees. 

6. The Realtor or other registered real estate 
broker may not directly or indirectly employ an at- 
torney or pay for the services of an attorney, to rep- 
resent either the buyer or the seller. 

7. The Realtor or other registered real estate 
broker may refer a buyer or seller to an attorney if 
asked to do so by such buyer or seller but in such 
case the Realtor or other registered real estate 
broker should, wherever feasible, supply the party 
the names of not less than three attorneys, who are 
qualified to perform the legal services involved, with- 
out volunteering any preference as to any one of 
the three. 

8. The Realtor or other registered real estate 
broker should advise the parties that the contract is 
intended to be binding on them. 

9. Where a Realtor or other registered real 
estate broker is also an attorney, he may not adver- 
tise that he can handle the complete details of a real 
estate transaction including preparation of docu- 
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ments other than the completion of a contract cus- 
tomarily used in the community, or that he can 
handle the transaction cheaper or better because he 
is an attorney, nor should he act as an attorney for 
either the buyer or the seller in the same transaction 
in which he is acting or has acted as the Realtor or 
other registered real estate broker. 


ARTICLE Il 
The Attorney 

It is the function of attorneys to give all legal 
advice required by the parties in a real estate trans- 
action and to prepare all the documents necessary 
to carry out the contract. The attorney may prepare 
the contract, if employed so to do by the buyer, the 
seller, or the Realtor or other registered real estate 
broker. 


In order to accomplish this function, the attorney 
should be governed by the following: 


1. The attorney who is consulted by either the 
buyer or the seller shall use his best efforts to pro- 
ceed diligently to the conclusion of the transaction, 
and if his workload does not permit a prompt con- 
clusion of the same, he should so state at the time 
of employment. 

2. The attorney should not minimize the value 
of the Realtor or other registered real estate broker's 
services, nor participate or attempt to participate in 
the Realtor or other registered real estate broker's 
commissions. 

3. The attorney, in representing the buyer or 
the seller in a real estate transaction, should not 
give his opinion on the physical condition or the 
market value of the real estate involved in the 
transaction. 

4. An attorney may not accept employment by 
nor compensation from the broker to render services 
to either the buyer or the seller in the transaction. 

5. It is the responsibility of the attorney to 
prepare documents for a buyer or seller which docu- 
ments the Realtor or other registered real estate 
broker is not himself authorized to prepare. 

6. An attorney may not represent more than 
one of the Realtor or other registered real estate 
broker, buyer or seller, in the same transaction, 
except in those communities where the applicable 
canons of ethics or code of conduct clearly permit 
representation of more than one interest by an attor- 
ney after full and complete disclosure of the possible 
conflicting interests to the parties desiring such 
representation and upon their express consent. 

7. When an attorney also holds a registered 
real estate broker's license he may not advertise 
that he can handle a real estate transaction cheaper 
or better because he is a broker as well as an attor- 
ney, nor may he act as an attorney for the buyer and 
seller or either of them in the same transaction 
where he is the broker, even though no charge be 
made for his services as an attorney. 
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ARTICLE 
Permanent Organization 
1. There is hereby created a continuing orga- 
nization which shall be designated the ‘Florida 
Realtor-Attorney Joint Committee,"” which shall be 
constituted and have the functions as hereinafter in 
this article set forth. 


' 2. There shall be eighteen (18) members of 
this committee; nine (9) from the Florida Association 
of Realtors and nine (9) from The Florida Bar, who 
shall be designated by each of the said associations 
in such manner as to it seems desirable; provided, 
however, that one of the members designated by the 
Florida Association of Realtors shall be the chairman 
of the Realtor-Lawyer Committee, and one of the 
members designated by The Florida Bar shall be 
chairman of its Committee on Attorney-Realtor Liai- 
son, and each association shall select the remaining 
eight (8) members by designating two (2) from each 
of the four appellate districts of Florida, and with no 
county to have more than one designee by each of 
the associations to the Joint Committee. Designations 
shall be made and communicated to the Joint Com- 
mittee no later than December 15th of each year. 
Four of the initial appointments by each association, 
one from each of the appellate districts, shall be for 
a term extending to December 15th of 1971, and 
the remaining initial appointments derived from the 
appellate districts shall be for a term extending to 
December 15th of 1972. Following the initial appoint- 
ments, all appointments derived from the appellate 
districts shall be for a term of two years. The mem- 
ber designated by the Florida Association of Realtors 
by virtue of his chairmanship of the Realtor-Lawyer 
Committee, and the member designated by The Flor- 
ida Bar by virtue of his chairmanship on the Attorney- 
Realtor Liaison Committee, shall serve during the 
term of their respective chairmanships. Any ap- 
pointee shall be subject to removal by the Joint 
Committee for failure to attend and participate in 
the meetings and activities thereof, in accord with 
the rules and regulations which may from time to 
time be adopted by the Joint Committee for its 
proper functioning. Vacancies on the committee may 
be filled for the unexpired term by the association 
which originally appointed the member for whom 
such vacancy exists. 


3. The committee shall: 


(a) At all times act in the interest of the 
public. 


(b) Consider and promote such changes in 
procedure and in laws relative to real estate 
transactions, while preserving the respective 
roles of the Realtors or other registered real 
estate brokers and attorneys, as will benefit the 
public, subject to the approval of the respective 
associations approving this instrument. 


(c) Promote and encourage cordial relations 
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REPORT TO YOU: —in depth discussion 


between Realtors or other registered real estate 
brokers and attorneys. 

(d) Consider any controversies which may 
arise between Realtors or other registered real 
estate brokers and attorneys as may be referred 
to it, involving any alleged violations of the 
principles set forth in Articles | and II, inclusive, 
and attempt to resolve same. In cases were there 
appear to have been violations of such principles 
by either a Realtor or other registered real estate 
broker or attorney and the resultant controversy 
cannot be resolved by the committee, it may 
refer the matter to the Florida Association of 
Realtors or the Real Estate Commission, as 
appropriate, if a Realtor or other registered real 
estate broker’s conduct is involved, or to the 
Grievance Committee of The Florida Bar when 
an attorney is involved. 

(e) Attempt to obtain, formulate and dis- 
tribute uniform forms of contracts for use by 
attorneys and Realtors or other registered real 
estate brokers, which forms will provide blanks 
for filling in factual and business detail only, 
and which will expedite real estate transactions 
and reduce controversy to a minimum, while 
containing adequate safeguards to protect both 
the buyer and seller and are capable of becoming 
the customary form or forms of contracts in use 
in the community. Such forms shall be subject 
to the approval of the two associations. 

(f) Cooperate with local joint Realtor-attor- 
ney committees as may be requested by them, 
in the dissemination to Realtors or other reg- 
istered real estate brokers and attorneys and 
the public of information on the conduct of real 
estate transactions, and the function of Realtors 
or other registered real estate brokers and at- 
torneys in connection therewith. 


(g) Adopt such rules and regulations as the 
committee shall see fit to insure the proper and 
regular conduct of its business, the designation 
of its chairman, vice-chairman, secretary, treas- 
urer, and such other officers as may from time 
to time be designated, and to designate such 
subcommittees as may be necessary or appropri- 
ate to fulfill its duties and functions hereunder. 
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(h) Plan, organize and present broker-at- 
torney educational seminars, programs and 
meetings upon request of the parent bodies or 
local committees, and cooperate with local Real- 
tor-attorney committees in the planning, orga- 
nization and presentation of such educational 
seminars, programs and meetings, where feasi- 
ble, upon reasonable request. 

(i) Institute a positive program to educate 
the public concerning the respective roles of 
attorneys and Realtors or other registered real 
estate brokers in real estate transactions, and to 
encourage the public to avail itself of the ser- 
vices of attorneys and Realtors or other regis- 
tered real estate brokers when dealing with the 
purchase, sale or lease of real property. 

(j) Encourage and assist in the creation of 
joint Realtor-attorney committees and the adop- 
tion of Realtor-attorney accords by local Realtor 
and bar associations. 

(k) Consider and recommend to the Florida 
Association of Realtors and The Florida Bar from 
time to time, amendments, modifications or re- 
visions to this Joint Accord, provided, however, 
no such amendment, modification or revision 
shall be effective until approved by both 
associations. 


ARTICLE IV 
Approval and Dissemination 

This Accord shall be in full force and effect on 
the date it is approved by the two participating 
associations in accordance with their respective 
procedures. 

Each of the associations will use its best efforts 
to advise its members of this Accord and jointly to 
advise other registered real estate brokers and the 
general public. 

Articles | and Il of this Joint Accord may be 
adopted by reference by any local. bar association 
and Realtor organization desirous of entering into a 
joint accord. 

The foregoing Joint Accord has been approved 
and is recommended by the undersigned members 
of the Florida Association of Realtors and of The 
Florida Bar to their respective associations, this___ 
day of 
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The Vacancies on the Supreme Court 


VOL. 45, No. 9 


As THIS GOEs to press, two vacancies 
exist on the Supreme Court of the Unit- 
ed States, two Justices have recused 
themselves from important cases, and 
the Chief Justice is ill! It has been 
reported that the President would prefer 
to appoint at least one justice from the 
South provided that he can find one 
who believes in strict interpretation of 
the Constitution. 

Can a member of The Florida Bar be 
nominated and confirmed? Why not? 

We are now, according to the 1970 
census, second to Texas in population in 
the South. We have an outstanding Bar 
with members of the judiciary and in 
general practice who have all the quali- 
fications—ones who would give a balance 
to the court. After what happened to the 
last two southerners nominated, an out- 
standing Floridian should be a wel- 
comed nominee to the United States 
Senators. The majority leader, Senator 
Mansfield, says he would vote different- 
ly on the confirmations, for example. 

This week a statement from a former 
Cabinet member was quoted in the press 
as follows: 

“Government in the United States is 
not just inefficient—it also is corrupt. 

“Most of the political process has be- 
come—behind the scenes—a vast game of 
barter and purchase involving campaign 
contributions, appointments to high of- 
fice, business favors, favorable legal de- 
cisions, favorable location of defense 
installations. 

“We have wholly corrupted the public 
process with political wheeling and deal- 
ing and the spirit of the commercial 
transaction. 

“One way in which governmental offi- 
cials grant favor to their friends is in 
the .. . rewarding of judgeships. 

“It is not just the citizen who is hurt by 
the vast, shady game of political barter 
and purchase. The nation is hurt when 
great decisions are made by venal men 
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concerned chiefly with private gain, the 
payment of political obligation or the 
consolidation of personal power, Sound 
public policy cannot be formulated, pro- 
grams cannot be soundly administered, 
the public process falls apart.” 

Is it any wonder that the average 
citizen who reads or hears that kind of 
comment does not start to wonder about 
our system? Is it reassuring when the 
name leading the list of those considered 
for the vacancy has to withdraw his 
name from consideration? We must be 
confident that the President as a lawyer 
will make the appointments on the basis 
of qualifications and not simply looking 
to 1972. 

This is a position that should seek the 
man or woman who is best qualified. 
The Court needs two strong new mem- 
bers now. At the risk of the vacancies 
being filled before this issue is published, 
I voice the hope of The Florida Bar that 
someone untarnished by the Washington 
political brush will be named. We stand 
ready to support persons who would be 
honest, fair, clear legal minds, who 
would be a credit to our profession, our 
Supreme Court and our nation. 


Now BEFORE I CONCLUDE, let me bring 
you closer to home with a few thoughts. 
The meetings of the committees at Fort 
Fort Lauderdale Sevtember 24 were 
most productive and I thank all of those 
who attended and particinated. esnecial- 
ly Revresentative “Sandy” D’Alemberte. 

The Judicial Nominating Councils that 
have been appointed throughout Florida 
are functioning and the Bar is planning 
a conference to coordinate all of the 
councils. Wouldn’t it be great if we had 
a council that could assist the President 
in making appointments to the U. S. 
Supreme Court based upon an objective, 
nonpartisan system of merit selection! 


Joun M. McCarty 
President 
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An essential safeguard 


THE FLORIDA BAR 


Professional Liability Insurance 


provides 


Vital Protection 


Compare These Rates & Benefits 


NO DEDUCTIBLE 


LIMITS: $100,000 EACH CLAIM / $300,000 ANNUAL AGGREGATE 


NAMED INSURED LAWVER or PARTNER ......................0005:, $144.00 Per Year 
Employed Attorney 

Law Clerk 

Abstractor 

Excess Liability (Additional $1,000,000.00)........................ $200.00 Per Year 


(Firms of 7 or Less) 


FOR DETAILED INFORMATION, COMPLETE AND MAIL THE COUPON BELOW: 


To: Association Group Underwriters 
Administrators, The Florida Bar 
1165 South Edgewood Avenue 
Post Office Box 27038 
Jacksonville, Florida 32205 


Please send me information about The Florida Bar Professional Liability Insurance. 


Name 


Street__ 


City State 


Expiration Date (of present coverage, if any) 
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DIVORCE 


SYMPOSIUM 


Several months have passed since Florida’s new Dissolution of 
Marriage Act went into effect. Lawyers and judges who have prac- 
ticed under it are now in a position to evaluate its effectiveness in 
accomplishing the Act’s stated purpose of preserving the integrity of 
marriage or terminating them without citing fault when marriages 
are broken beyond hope of repair. The Act did not accomplish all 
that some concerned persons wanted it to achieve, and its emphasis 
on counseling creates doubt for some and problems for others who 
do not find counselors available. These and other facets of no-fault 
divorce are discussed on the following pages. 
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The Marriage 


Family law practitioner's 
role still vital, needed 


BY KEITH E. COLLYER 


Keith E. Collyer has practiced law in 
Jacksonville since 1965. He received 
A.B. and LL.B. degrees from the Uni- 
versity of Florida in 1941 and has been 
continuously engaged in general law 
practice since 1945. He served as 
county attorney and county prose- 
cuting attorney for Highlands County 
and for a brief time as city attorney 
for Avon Park. 


Just wHat “the marriage 
is irretrievably broken” mean? 
Where did the phrase come from? 
What standards will be used for its 
application? 

The proposed Uniform Marriage 
and Divorce Act, drafted by the 
National Conference of Commis- 
sioners on Uniform State Laws, 
recommended for enactment by all 
the states at its annual conference 
August 1-7, 1970, is the source of 
much of the wording of our new 
statute. Section 302 of that Act sets 
forth a single ground for dissolu- 
tion of marriage. It provides that 
the court shall enter a decree of 
dissolution of marriage if the court 
finds that “the marriage is irretriev- 
ably broken.” A subsection, not 
specifically adopted by the Florida 
Legislature, reads: “If a party re- 
quests a decree of legal separation 
rather than a decree of dissolution 
of marriage, the court shall grant 
the decree in that form unless the 
other party objects.” (Emphasis 
mine.) Perhaps the same result 
will obtain under our amended 
Sections 61.09 and 61.10 F. S. 

Before final draft of the proposed 
Uniform Act, a Special Committee 
on Divorce was designated to work 
on that portion of the act dealing 
with divorce, as distinguished from 
marriage, and in its report to the 
committee of the whole, it was 
pointed out that the very generality 
of the standard, “irretrievable 
breakdown,” would impose a grave 
administrative burden on trial 
judges; that there would be diffi- 
culties due to the fact that “irre- 
trievable breakdown” provides no 
real guidance to the parties, their 
lawyers, or the trial judge, nor any 
effective guidance for appellate 
review. Some members of the 


Special Committee felt that the 


very vagueness of the term might 
cause judges with widely varying 
personal attitudes toward marriage 
to impose their own personal stan- 
dards on litigants. For example, the 
judge might feel that the differ- 
ences of a particular couple were 
“silly” or easily remedied, or that 
if they would only be a bit more 
mature or responsible their mar- 
riage might be “saved”; or the 
judge might deny the petition 
because the petitioner's conduct 
would be labeled “faulty” under 
former divorce standards, such as 
where the petitioner had committed 
adultery; or the judge could even 
deny dissolution because tax funds 
might be needed to support chil- 
dren or a wife or both if a dissolu- 
tion were granted, causing the 
judge to insist that the couple try 
harder. 


Vague Standard 


Some suggestions were incorpo- 
rated for more objective standards. 
It was said in the report of the 
Special Committee that the Cali- 
fornia Commission on the Family 
sought to solve the dilemma 
created by the vagueness of the 
“breakdown” standard (California’s 
phrase is “irremediable break- 
down”) by providing that if the 
court failed to dissolve the mar- 
riage after hearing, the proceeding 
“shall be continued for a period 
not to exceed 90 days,” at the end 
of which if the decision of one or 
both of the parties “is that the mar- 
riage should be terminated, the 
court shall enter its order dissolv- 
ing the marriage.” 

There were, however, contrary 
views on the committee. Although 
the Special Committee did recom- 
mend adoption of the California 
Commission provision recited 
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vably Broken 


above, and also a provision that the 
court must find that the marriage 
had irretrievably broken down and 
dissolve the marriage if the court 
found that the parties had lived 
separate and apart for at least six 
months immediately prior to the 
filing of the petition, these provi- 
sions were opposed by some mem- 
bers of the Special Committee and 
were not inchaded in the proposed 
Uniform Act. 

Nor do they appear in Florida’s 
new statute, of course. But our 
new Section 61.052(2)(b)_ will 
permit the court, where there are 
minor children or where the re- 
spondent denies by answer that the 
marriage is irretrievably broken, to 
continue the proceedings “for a 
reasonable length of time not to 
exceed three months, to enable the 
parties themselves to effect a rec- 
onciliation”; or to “order” the par- 
ties to undertake some form of 
marriage counseling by some per- 
son “deemed qualified by the court 
and acceptable to the 
or arties ordered to _ see 
consultation.” 


Court May Require Counseling 


Thus it would seem that the 
court would have the power to 
require the parties, or either of 
them, to undertake counseling, as- 
suming that some person accept- 
able to them could be found. 
Whether the parties could effec- 
tively block an order of the court 
that they take counseling, by stat- 
ing that there was no one accept- 
able to them for consultation, is 
another matter. The legislature 
may have intended to give parties 
who object to counseling the right 
to refuse in this way, whereupon 
the court could continue the case 
for no more than three months to 
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enable the parties to seek reconcili- 
ation themselves. But this is not 
clear. 

The Uniform Act permits the 
court to suggest counseling and to 
continue the case for 60 days when 
it is suggested. It might be noted 
that our new statute does not seem 
to restrict a continuance to three 
months, or any other period, if the 
court orders counseling. 

But if the court continues the 
proceedings to enable the parties 
to seek reconciliation themselves, 
what action does the court take at 
at the end of the continuance? If 
either party then insists that the 
marriage is irretrievably broken, is 
it then the intent of the legislature 
that the court then dissolve the 
marriage? 

Some of the comments following 
Section 302 of the proposed Uni- 
form Marriage and Divorce Act 
may be enlightening. It is there 
said that the finding that the mar- 
riage is irretrievably broken em- 
bodies the basic shift from fault to 
no-fault grounds for dissolution of 
marriage, the primary object of this 
part of the Act. Other terms might 
have been used to characterize this 
concept; it is closely related to 
standards recently adopted in Cali- 
fornia (“irremediable breakdown” ) 
and in Iowa (“breakdown of the 
marriage relationship . . . no rea- 
sonable likelihood that the mar- 
riage can be preserved” ). 

The comment continues by say- 
ing that the phrase “irretrievably 
broken” equates to the doctrinal 
result attained under the concept 
of incompatibility. 

That seems to be true. According 
to 24 Am. Jur. 2d, it is clear that in 
states recognizing incompatibility 
as a ground for divorce, either par- 
ty may sue for and get a divorce 


without showing that the other is 
at fault or guilty of any miscon- 
duct. And on page 323, it is said, 


“incompatibility . . . refers to conflicts in 
personalities and dispositions which are 
so deep as to be irreconcilable and irre- 
mediable” rendering it “impossible for 
the parties to continue to live together in 
a normal relationship.” It “does not refer 
to petty quarrels and minor bickerings.” 


The comment following Section 
305 of the Uniform Act notes that 
the only basis upon which a mar- 
riage may be dissolved, under that 
Act, is that the court has found that 
the marriage has broken down irre- 
trievably. The traditional grounds 
for divorce, which assumed that 
one party has been at fault, are 
abolished (as they are in our new 
Florida statute). The legal assign- 
ment of blame is replaced by “a 
search for the reality of the marital 
situation; whether the marriage has 
ended in fact.” DeBrugh, 250 P.2d 
598 (Cal.) is quoted, “When a mar- 
riage has failed and the family has 
ceased to be a unit, the purposes 
of family life are no longer served 
and divorce will be permitted.” 


Determined After Hearing 


The comment continues by ob- 
serving that the determination of 
whether the marriage is irretriev- 
ably broken is, in all cases, a mat- 
ter for determination by the court 
“after hearing, which means ‘upon 
evidence’ ” (citing numerous cases). 
Even if both parties have stated 
that the marriage is irretrievably 
broken, and the only evidence pre- 
sented to the court supports that 
allegation, the determination of 
breakdown “should be a judicial 
function rather than a conclusive 
presumption arising from the par- 
ties’ testimony or from the peti- 
tion”; and such is the position taken 
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Attention to duty may help solve questions posed by the act 


in California and Iowa. In most 
cases of that kind, there being no 
evidence to the contrary, the com- 
mentator anticipates that the court 
will so find. “In rare cases, how- 
ever, the court may not find the 
evidence credible.” In such cases, 
it is suggested that the court will 
continue the case for a short period 
to enable the parties to produce 
additional evidence which the 
court might accept. 

Where the parties are in dispute 
as to whether their marriage is ir- 
retrievably broken, the court, under 
the Uniform Act, is to consider 
the factors relevant to the marital 
breakdown, including the petition- 
er's reasons for seeking dissolution 
of the marriage, and the pros- 
pect that the parties may achieve 
reconciliation, “and to decide forth- 
with or at an adjourned hearing 
whether the marriage is irretriev- 
ably broken.” 

The court may not refuse to find 
that the marriage has broken down 
irretrievably merely because of 
petitioner's misconduct during the 
marriage, “because the defense of 
recrimination and other concepts 
associated with fault are abolished 
by the Act.” 

“These comments have an obvious 
relationship to Florida’s new stat- 
ute, insofar as the irretrievably 
broken marriage is concerned, The 
defense of recrimination and other 
concepts associated with fault are 
abolished under our statute, too, 
Our statute likewise makes it im- 
perative that a judicial determina- 
tion of the fact that the marriage is 
irretrievably broken is a condition 
to the granting of the dissolution 
on that ground, after a hearing—in 
every case. As previously stated, 
our statute sets forth no standards 
governing what proof will be re- 
quired, and this poses some ques- 
tions for practitioners who have 
been accustomed, for so many 
years, to the “fault concept.”. 


Find Causes for Disharmony 


It would seem, however, that the 
real, honest, basic causes for family 
disharmony, as viewed by the peti- 
tioner or the parties, must be ex- 
amined before the court can find 
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that the marriage is irretrievably 
broken. The word “irretrievably” 
cannot simply be ignored. Certain- 
ly the court must have some facts 
presented to it upon which to base 
its determination; not just the sim- 
ple conclusion of the petitioner, 
undenied, that there has been a 
breakdown of the marriage and she 
(or he) can never live with the 
other party again. 

Will it suffice for the wife, in an 
uncontested case and with no chil- 
dren involved, to simply state to 
the court that she and her husband 
have been separated for such and 
such a period of time, that she 
feels much better now, and that 
she knows that she can never live 
with her husband again? 

Or will there still be a need, in 
cases where the incompatibility 
doctrine does not apply at least, to 
prove fault on the part of someone 
in order to satisfy the court that 
the breakdown is really irretriev- 
able? Could the petitioner, in such 
case, perhaps base the breakdown 
on the petitioner’s own fault, rather 
than the respondent's, and still 
satisfy the court? 

Despite the maxim that the un- 
conditional repeal of any statute 
authorizing courts to grant divorces 
for specified grounds takes away 
the power of the courts to do so 
(24 Am. Jur. 2d 180) and the fact 
that the new statute repeals those 
sections of our statutes which for- 
merly specified the grounds for di- 
vorce in this state, “the marriage is 
irretrievably broken” would seem 
to embrace the other erstwhile 
grounds for divorce with which we 
have been familiar, under certain 
conditions. What formerly consti- 
tuted “extreme cruelty,” for exam- 
ple, in many cases did result in 
irretrievably broken marriages. And 
wouldn't a marriage be irretriev- 
ably broken where there was will- 
ful, obstinate and continued deser- 
tion for one year—or even for a 
considerably shorter period than 
one year, where sincere efforts at 
reconciliation have been made and 
rejected? And adultery, at least 
where the effect is such as to 
render further cohabitation intoler- 
able to either party, could surely 


result in an irretrievably broken 
marriage. Habitual intemperance, 
either from the use of alcoholic 
beverages, drugs, or other sub- 
stances, or habitual indulgence in 
violent and ungovernable temper, 
where these things lead to a “i 
marriage, would also still seem to 
qualify. And so it is with the other 
less-used former grounds for 
divorce, 


Avoid Old Grounds 


We should not, however, use the 
old familiar grounds when avoid- 
able, especially in view of the pur- 
poses of our new statute. In fact, 
whenever possible, we should try 
to avoid any former practices 
which resulted in “potential harm” 
to the parties or their children, in- 
cluding the washing of dirty linen 
in public. 

The key, of course, will be in the 
effect of the sworn facts upon the 
marriage. If there is a breakdown 
of the marriage, which is irretriev- 
able, whatever the cause, the judge 
may dissolve the marriage, exercis- 
ing judicial discretion presumably, 
in making that determination. 

Webster's New International 
Dictionary defines “irretrievable” as 
“not retrievable; irrecoverable; ir- 
reparable.” It defines “retrieve” as, 
“to recover; regain. To bring back; 
to make return. To restore; revive. 
To remedy the evil consequences 
of; to se good; to repair, as a 
loss or damage.” 

In contested cases, the spouse 
who opposes dissolution can con- 
test both the question of whether 
the marriage is actually broken (or 
merely bent out of shape) and 
whether any break is irretrievable. 
This may lead to some interesting 
mental gymnastics on the part of 
family law practitioners—especially 
when one considers that the act 
provides that one of its purposes is 
“to preserve the integrity of mar- 
riage and to safeguard meaningful 
family relationships”—a purpose, in- 
cidentally, meant by the proposed 
Uniform Act to be used in conjunc- 
tion with the marriage, rather than 
the divorce, portion of that act. 

The other purposes stated in our 
statute, promoting amicable settle- 
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ment of marital disputes and miti- 
gating potential harm to parties 
and children, are laudable. It may 
be easier to promote amicable set- 
tlements now, since it is just barely 
possible that when either party— 
the wife included—insists upon be- 
ing too unreasonable, out of spite, 
greed, or otherwise, some wise 
judge might just take note of the 
fact that those unreasonable de- 
mands have made a contest neces- 
sary, tended to defeat the purposes 
of the statute, and caused unjust 
expense, and may decide that the 
unreasonable party should pay all 
attorney fees and court costs 
incurred! 

A question certain to arise is 
what effect will our new statute 
have on spouses now living apart 
under a decree of separate main- 
tenance. Are such marriages irre- 
trievably broken? 

The new Section 61.09 allows 
either spouse to petition for main- 
tenance and child support without 
seeking dissolution of marriage, 
while the new Section 61.10 per- 
mits either party to seek judicial 
determination of one’s obligations 
to maintain a spouse and support 
children when spouses are sepa- 
rated, much as could formerly be 
done. But Section 61.10 now points 
out that such an action doesn't pre- 
clude either party from maintain- 
ing “any other proceeding under 
this chapter for other or additional 
relief at any time.” The old Section 
61.09, which gave rise to separate 
maintenance suits, is replaced by 
the new one. 

So it would seem that separate 
maintenance decrees or judgments, 
at least where not followed by re- 
sumption of cohabitation within a 
reasonable time, might very well 
constitute positive evidence that 
the marriage is irretrievably 
broken, and free the spouse now 
reluctantly bound in undesired 
matrimony at last! 

One thing seems certain. The 
role of the family law practitioner 
is still a vital and important one, 
and he will still be needed. His 
earnest attention to duty may help 
to solve the many questions posed 
by this new legislation. mm 
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The Florida Bar 


STATEMENT OF CASH RECEIPTS 


AND DISBURSEMENTS 
For the Year Ended June 30, 1971 


Cash Balances and Investments in 
U.S. Treasury Bills, July 1, 1970 


Cash Receipts: 
General Fund 
Clients’ Security Fund 
Building Maintenance Fund 


$835,300.00 
33,723.00 
2,598.00 


$ 317,382.00 


871,621.00 


Cash Disbursements: 
General Fund 
Clients’ Security Fund 


$808,729.00 
58,489.00 


$1,189,003.00 


867,218.00 


Cash Balance and Investments in 
U.S. Treasury Bills, June 30, 1971 


Cash Receipts: 
Dues 
Journal and Directory 
Continuing Legal Education 
Convention 
Sections 
Miscellaneous 


Total Receipts 


Cash Disbursements: 

Administrative 

Section Administration & 
Records 

Internal Organization & 
Committees 

The Florida Bar Journal 

Ethics and Discipline 

Continuing Legal Education 

Unauthorized Practice 

Public Information Services 

Clients’ Security Fund 

Operational Expenses 


Total Disbursements 


Excess of Receipts over 
Disbursements 
Cash Balance July 1, 1970 


Excess of Receipts over 
Disbursements: 
Clients’ Security Fund ($ 24,766. 
Building Maintenance Reserve 2,598. 


35,543.00 


$147,049.00 
41,697.00 


24,806.00 
92,017.00 
111,312.00 
242,108.00 
11,793.00 
35,449.00 
20,000.00 
82,498.00 


00) 
00 


$ 321,785.00 


$ 835,300.00 


808,729.00 


$ 26,571.00 
317,382.00 


(22,168.00) 


Cash Balance June 30, 1971 
(To meet expenses of The Florida 
Bar for six months period ending 
January 1, 1972, when dues are 
again payable.) 


Recapitulation of Cash Balance, June 30, 1971: 


Tallahassee Bank and Trust $ 5,108.00 
The Lewis State Bank 1,551.00 
Leon Federal Savings & Loan 22,272.00 
Barnett First National Bank 292,804.00 
Cash on Hand 50.00 


$ 321,785.00 


$ 321,785.00 


At the close of the fiscal year on June 30, 


1971, the cash 


balance of The Florida Bar on deposit in federally insured or 


secured accounts was $321,785.00 which, in 
the Budget Committee, should be adequate 


the opinion of 
to finance the 


programs of The Florida Bar for the six months remaining in 
the fiscal year until January 1, 1972, when dues are payable. 


TREASURER 
Marshall R. Cassedy 


BUDGET COMMITTEE 
Wallace M. Jopling, Chairman 
Ben F. Barnes k 
Lee Jay Colling 
Patrick G. Emmanuel 
John M. Farrell 
Carl R. Pennington, Jr. 


NOVEMBER, 1971 


| 
| 
| 
$449,308.00 
32,522.00 
287,711.00 
9,006.00 
21,210.00 
See 
| 
| 
| 
UM 


AN INTERVIEW WITH 
DR. JOHN T. GREENE 


Yates: The new Dissolution of 
Marriage Law has as its stated pur- 
pose the preservation of the integ- 
rity of marriage, the safeguarding 
of meaningful family relationships, 
promotion of an amicable settle- 
ment of disputes, and the mitiga- 
tion of potential harm to the 
spouses and their children. Law- 
yers and judges have the responsi- 
bility under the new law to inquire 
into the possibilities of reconcilia- 
tion and advise the persons in- 
volved about counseling services. 
I would like to explore with you 
the value of marriage counseling 
and how it may be obtained in 
Florida. 


Greene: 1 would like to empha- 
size in reference to your statement 
about the importance of marriage 
counseling as it relates to this new 
divorce law, that perhaps the fly 
in the ointment is that in most com- 
munity settings we simply don't 
have sufficient numbers of ade- 
quately trained marriage coun- 
selors to do the job. With those 
facts in mind, it doesn’t seem logi- 
cal to make pre-divorce counseling 
mandatory if there is no one prop- 
erly qualified to do the job. 

Yates: How many marriage 
counselors are there in Florida? 

Greene: Only 20 are listed as 
certified in the directory of the 
American Association of Marriage 
and Family Counselors. This does 
not mean that there aren't other 
qualified marriage counselors. 
There are quite a number of peo- 
ple trained in social work who are 
usually connected with the family 
service agency in those communi- 
ties large enough to support such 
an agency. There are clinical psy- 
chologists who may be affiliated 
with a university or in private 
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Marriage 


Counseling 


practice, and some psychiatrists do 
quite a bit of counseling. There are 
a few ministers; I say a few minis- 
ters because as yet only a small 
proportion of ministers in a typical 
Florida community have been 
trained in a sophisticated way to do 
either personal or marriage coun- 
seling. Perhaps of all groups, the 
minister is in the most strategic 
position to do such counseling and 
therefore the need for training him 
is very great. In November I will 
be involved as one of the resource 
persons in a several-week training 
program in Avon Park that the 
Lutheran Church is conducting for 
its ministers in Florida. This rep- 
resents an attempt on the part of 
a very prestigious organization, the 
church is still that in the eyes of 
most people, to provide in-service 
training. It’s obvious that there is 
need and full justification in terms 
of the need for making pre-divorce 
counseling mandatory. 

Yates: What educational _ pro- 
grams for training marriage coun- 
selors are available in Florida? 

Greene: Florida State University 
has the only program in the South- 
eastern United States. It is difficult 
to obtain financial support for this 
kind of program. There is hardly 
any foundation which will grant 
money for training in the field of 
marriage counseling. Lack of finan- 
cial support is the big problem. We 
need and could use additional fac- 
ulty personnel here at FSU, for 
instance. 

Yates: How many are on your 


faculty? 


“Marriage counselors feel that where 
the marriage itself is irretrievable the 
people are not necessarily irretriev- 


able.” 


By LINDA H. YATES 


Greene: I'm the only one in mar- 
riage counseling as such, but I 
have a colleague in family counsel- 
ing, and our program covers both, 
although we do it separately but 
cooperatively as part of the doc- 
toral program in marriage and 
family living. So there are only 
two of us here who are focusing 
on the counseling part of the 
marriage and family field. 

Yates: Other Florida colleges 
have courses in counseling perhaps. 

Greene: Not necessarily. Many 
colleges and some high schools 
have courses in preparation for 
marriage and family living, but as 
far as I know, this is the only 
university in the state that has 
courses in marriage counseling as 
such. Let’s make a general state- 
ment about the training. To quali- 
fy for membership in the American 
Association of Marriage and Family 
Counselors, first you must have a 
graduate degree in an appropriate 
field and you must have had at 
least one year of supervised experi- 
ence in a clinical setting, We 
feel this one year of supervised ex- 
perience is the most important. The 
American Association of Marriage 
and Family Counselors is accepting 
all of our graduates who have 
completed at least one year of 
supervised counseling as associates- 
in-training members. After two ad- 
ditional years of acceptable clinical 
practice such persons are given 
associate member status. 

Yates: What does the FSU pro- 
gram comprise? 

Greene: Marriage counseling at 
FSU is part of a doctoral program 
in marriage and family living. It’s 
officially labeled an interdivisional 
doctoral program in marriage and 
family living. The other areas of 
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specialization are teaching, re- 


search, and community work. The 
majority of our students, however, 
elect the counseling area, but man 

of them include teaching and all 
do quite a bit of research. We en- 
courage students to work for the 


“Marriage counseling helps a couple 
terminate a marriage with a minimum 
amount of distress.” 


Ph.D. at Florida State because 
we know that the community per- 
ceives the person with a doctorate 
as having more prestige, more pro- 
fessional competence than one who 
doesn’t have. The title is a selling 
point to an awful lot of people, 
whether it should be or not. 

Yates: Do your graduates go into 
marriage counseling? 

Greene: Usually the graduates 
of our program go into university 
settings because they have more 
job security than they might have 
if they set up a private practice or 
clinic. Others might work with an 
already established clinic, like the 
family service agency, a psychiatric 
clinic, or a child development and 
family guidance clinic. Many do 
counseling as a sideline to their 
other work. 


Yates: What about people who 
are really unqualified to counsel, 
but who are in fact doing it? 

Greene: There’s no law against 
it. 

Yates: No law at all—no regula- 
tion—anybody can put a sign up 
as a counselor? 

Greene: Right, although there 
have been bills introduced in both 
the House and Senate in Florida 
the last three years which would 
require certification in keeping 
with the standards set by the Amer- 
ican Association of Marriage and 
Family Counselors. 

Yates: Do you think people who 
are not qualified by degree—may- 
be they are in fact—are they doing 
harm to their clients? 

Greene: Some of them are. Very 
definitely. Some of them aren't be- 
cause they may be somewhat quali- 
fied from extensive reading, general 


training, and are able to relate to 
ee in a helping way. They can 
»e helpful to people up to a certain 
point. 

Yates: Lawyers and judges who 
are trying to follow the concept of 
the new Dissolution of Marriage 
Law and are recommending that 
their clients go see a counselor, how 
will they know whether the per- 
son they refer their client to is 
reputable? 

Greene: That’s a big question. 

Yates: Is there an agency they 
can check with? 

Greene: First of all, they can 
check to see if the counselors are 
members of the American Associa- 
tion of Marriage Counselors. The 
next best bet would be to check 
with a family service agency if 
the community has one. Then they 
might check the counselor's degree 
and confirm in what area it was 
obtained. A master of social work 
means that this person has had 
some training in the area of help- 
ing people in the marriage and 
family relationship, although this 
doesn’t mean that he is necessarily 
a counselor, He’s very 
likely a member of the National 
Association of Social Workers. They 
might refer someone to a person 


with a Ph.D. degree in clinical 
psychology, who is listed as a psy- 
chologist. He would have certain 
obvious technical and professional 
competence but would not neces- 
sarily be a specialist in marriage 
counseling. He would likely be a 
specialist in personal counseling 
and psychotherapy, as well as in 
personality testing and diagnosis. 
And of course, they might refer 
someone to a psychiatrist or other 
medical doctors who are known to 
be competent in dealing with such 
problems. 

Yates: I have heard lawyers sa 
court-ordered counseling is inef- 
fective. 

Greene: I partly agree. I disagree 
on the basis of personal experience 
in a certain proportion of cases I 
have handled. Quite a few lawyers 
here in Tallahassee have referred 
cases to me. Some of them I feel 
have been helped and problems 
have been worked through. There 
have been others for whom the con- 
flict and disruption have gone so 
far, the marriage was practically 
irretrievable. But let me stress that 
we marriage counselors feel that 
where the marriage itself is irre- 
trievable the mooi are not neces- 
sarily irretrievable. 


John T. Greene 

is director of the 

training program 

in marriage coun- 

seling and asso- 

ciate professor of 

sociology at Flor- 

ida State Uni- 

| versity in Talla- 

hassee. He holds 

an A.B. degree 

in religion, psy- 

chology and sociology, B.D. degree 
in social ethics, theology and so- 
ciology and M.A. degree in phi- 
losophy, sociology and psychology all 
from Duke University. He obtained 
the Ph.D. degree in sociology of fam- 
ily, social peychology wn anthro- 
pology from the University of North 
Carolina. He served Methodist par- 
ishes while a student in North Caro- 
lina and was director of the Family 
Life Education Department of the 


North Carolina Methodist Conference 
from 1949-53. He taught sociology at 
the University of North Carolina and 
Boston University, where he also di- 
rected the marriage counseling service, 
before coming to Florida State Uni- 
versity in 1958. He has been a visiting 
professor and visiting lecturer at nu- 
merous other universities as a pew 2 
nized authority in marriage and family 
counseling. He has conducted mar- 
riage counseling workshops for min- 
isters and other professional groups in 
23 states since 1953 and has contrib- 
uted articles and chapters to count- 
less family, youth, Christian, and 
educational publications. 


Journal Managing Editor Linda H. 
Yates interviewed him in his office at 
FSU between his classes in marriage 
and family counseling and work on 
still another article for a family life 
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“The lawyer and judge should say, 
‘You have a failure and before you 
move into another marriage, you 
should get professional help.’” 


Yates: Then you think counsel- 
ing can help at any stage? 

Greene: I don't think it’s too 
late if we are clear on what the 
goal of counseling is—the healthy 
stabilization of a marriage, That 
means not just sticking together, 
but really having a more mutually 
fulfilling relationship. That is the 
ideal goal, of course. But even if 
the marriage is terminated on the 
basis that the couple simply does 
not have the potential to achieve a 
good marriage, counseling can help 
a couple accept the termination of 
their marriage with a minimum 
amount of pain and distress. In 
terms of those goals, then I would 
say that marriage counseling can 
be effective in most cases. 

Yates: Even if the marriage ends, 
and especially when there are chil- 
dren, it is beneficial to maintain 
a friendly relationship. 

Greene: That's right. 

Yates: That seems to be where 
the real value of counseling is. 

Greene: Right, in order to mini- 
mize the amount of pain and bitter- 
ness. It serves to orient the couple 
to counseling so that they will 
continue to use it before and after 
remarriage. When a person has had 
one marriage failure, he has a need 
for professional counseling before 
going into a second marriage or it 
may also go on the rocks. 

Yates: Let’s define what marriage 
counseling is as opposed to legal 
counseling, ministerial counseling 
and other types. 

Greene: Marriage counseling is 
professional help for persons in the 
full scope of marriage, beginning 
with serious dating, engagement, 
marriage, after divorce, pre-re- 
marriage or after remarriage with 
the goal of helping them to resolve 
differences and difficulties and con- 
tinue the marriage if that is possible 
and desirable. If not, it would in- 
volve helping the couple to work 
through the termination of a mar- 
riage with a minimum amount of 
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frustration and distress. This in 
turn would orient them to the 
value of counseling if and when 
they should consider remarriage. 
Lawyers can do the cause of mar- 
riage counseling a real service by 
emphasizing to their clients that 
they need help even if they are go- 
ing to terminate the marriage. 


Yates: Then you think lawyers 
and judges should recommend 
counseling even though the mar- 
riage is terminated? 

Greene: Yes I do. I think that the 
lawyer and judge should say to 
the couple, “You have a failure and 
before you move into another mar- 
riage, why don’t you get profes- 
sional help and make sure that you 
have the potential for a good mar- 
riage.” That would be wonderful 
if they would do that, assuming 
that such professional help is avail- 
able in their community. 

Yates: How can lawyers and 
judges encourage counseling when 
frequently they don’t even see the 
couple until one of them comes to 
their office for a divorce? 

Greene: They aren't in as strate- 
gic position to do that as are minis- 


“We need to do away with the feeling 
of failure if we have a marriage 
problem.” 


ters, teachers, and sometimes doc- 
tors. When I say ministers, I mean 
ministers plus all their church 
helpers, particularly youth workers. 

Yates: When a lawyer or judge 
refers a client to a counselor, what 
does the counselor do? 

Greene: At that stage it is some- 
times difficult to get both of the 
parties to come together though 
we prefer to see a couple together 
the first time. Then we will con- 
tinue to see them either together, 
or if it looks like it will be more 
helpful in getting quickly at their 
problems to see them separately, 
then we will switch to separate 
interviews. Later we interview 
jointly again. A series of four, five, 
or six sessions is normal, and in the 
more difficult cases we might con- 
tinue for 50 sessions. 


Yates: How much does counsel- 
ing cost? 

Greene: The American Associa- 
tion of Marriage Counselors has not 
stipulated any base amount or 
ceiling. The American ae 
cal Association does, however, The 
individual counselor varies 
rate. In most settings now, one 
could not expect to have a coun- 
seling session for less than $20 and 
usually for not more than $35. 

Yates: It depends then on the 
size of the community and the 
going rate for professional services. 

Greene: Right. 

Yates: Is free counseling avail- 
able anywhere? 

Greene: Many clinics, including 
some family service agencies, have 
a fee schedule ranging from a bare 
minimum to the more typical fees 
previously cited. Even these might 
be disregarded if the agency de- 
cides the case justifies it and 
where adequate financial support 
is provided by the community or 
other sources. Mental health asso- 
ciations also provide marriage and 
family counseling in many counties 
within the guidelines we've dis- 
cussed. 

Yates: Do marriage counselors 
always suggest reconciliation when 
a couple has separated, or do they 
sometimes recommend that the 
marriage be ended? 

Greene: In general, the marriage 
counselor doesn’t assume responsi- 
bility for recommending. His goal 
is to help them to see the problems 
from all angles over a sufficient 
length of time that they themselves 
see logically what should be done. 
At that point he might support 
them in the termination of their 
marriage or in having a separation 
or in reconciling. 

Yates: At the hearing, when the 
judge asks, “Do you think your 
marriage is irretrievably broken?”, 
they will be better able to answer 
that question if they have gone to 
a marriage counselor. 


“The public is unaware sometimes 
that marriage counseling even exists.” 
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Greene: I have already worked 
with two or three couples under 
the new law. 


Yates: Is__ it 
before? 


Greene: It’s different only in that 
the couple could truly say to the 
judge that they had explored pro- 
fessional help and all possible 
alternatives and they were firmly 
convinced their marriage was ir- 
retrievably broken. You see, some 
of these marriages should never 
have taken place in the first place. 

Yates: Probably, what we need 
is required premarriage counseling. 

Greene: Right. That is my area 
of main concern. This is what I 
specialize in—the preventive pre- 
marriage counseling. What we 
really would like to see in every 
community, but don’t have trained 
personnel as yet to do it, is a clinic 
to which young people might go to 


different from 


“To seek help in the marriage should 
have no stigma attached to it, no 
more than to seek legal help.” 


confirm their potential for a good 
marriage, preferably before they 
become officially engaged. I have 
worked with hundreds of student 
couples in that area. 

Yates: Do you think we should 
pass a law in Florida requiring pre- 
marriage counseling? 

Greene: Again, not until we have 
more trained people to implement 
it. I am all for a law if we have 
the resources to carry out the im- 
plication of the law. 

Yates: What can be done to pro- 
mote the public acceptance of the 
fact that counseling can help peo- 
ple even if it doesn’t save the 
marriage? The public is unaware 
sometimes that marriage counsel- 
ing even exists. 

Greene: I suppose simply by 
helping publicize the fact that 
such help is oftentimes available 
and second, help to create the 
feeling on the part of people 
in general that to seek help in the 
marriage should have no stigma 
attached to it, no more so than to 
seek legal help. We don’t hesitate 
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to turn to a lawyer for legal help, 
but traditionally we have felt stig- 
matized if we had to seek help on 
marriage. We need to do away 
with the feeling of failure because 
we have a marriage problem. The 
same stigma has existed in the field 
of mental health, but now turning 


to a psychiatrist is no longer a dis- 
grace. I recommend that lawyers 
and similar professional groups in- 
vite a professional marriage coun- 
selor to talk with them as a group 
to discuss with them what marriage 
counseling is, what its full impli- 


cations and possibilities are. m 


Tampa, Florida 33609. 


lawyers. 


Nenabelle G. Dame, M.S.W. 

(Social Work; Marriage Counseling) 
3455 First Avenue South 

St. Petersburg 33711 (813) 898-4161 
Evelyn Millis Duvall, Ph.D. 
(Education; Writing) 

Plymouth Harbor, Apt. 804-5 

700 John Ringling Blvd. 

Sarasota 33577 

George H. Finck, Ph.D. 

(Social Work; Marriage Counseling) 
3455 First Avenue South 

St. Petersburg 33711 (813) 898-4161 


Alan Gessner, Ph.D. 

(Clinical Psychology) 

1623 Edgewood Drive, E. 
Lakeland 33803 (813) 683-1269 


Maudine Blair 
Suite 118, Tallahassee Bank Bldg. 
Tallahassee 32302 (904) 224-9131 


John T. Greene, Ph.D. 

(Marriage Counseling) 

Director, Training Program in Marriage 
Counseling 

Florida State University 

Tallahassee 32302 (904) 599-2239 
James R. Hayes, Ph.D. 

(Ministry; Army Chaplain) 

116 Poinciana Lane, Harbor Bluffs Isle 
Largo 33540 (813) 584-8638 
Gerald R. Leslie, Ph.D. (Sociology) 
Dept. of Sociology, University of Florida 
Gainesville 32601 (904) FR 6-3261 
S. W. Longenecker, B.D. 

(Ministry; Marriage Counseling) 
Morning Star Church of the Brethren 
665 N. E. 40th Street 

Pompano Beach 33064 (305) 942-0505 
Ruth G. Mayos, M.S.W. 

(Social Work; Marriage Counseling) 
3455 First Avenue South 

St. Petersburg 33711 (813) 898-4161 


Where Marriage Counseling is Available 
The Inter-Professional Family Council, Inc., comprised of allied 
professionals in the Sixth Judicial Circuit, has compiled a list of persons 
engaged in marriage and family counseling. The directory includes 
costs, special arrangements for group and court ordered sessions, and 
what kind of training the counselors have. Requests for copies of the 
directory should be addressed to Rev. Carl Driscoll, P. O. Box 10611, 


Florida members of the American Association of Marriage and 
Family Counselors, who meet the qualifications explained in the fore- 
going discussion, are listed here for the convenience of judges and 


Norman G. Middleton, M.S.W. 

(Social Work) 

1851 Arlington St., Suite 206 
Sarasota 33579 (813) 955-5353 


Dale Ratliff, B.D. (Ministry) 
13733 N. W. 7th Avenue 
North Miami 33167 (305) 688-6463 


Brady O. Smith, M.S.W. (Social Work) 
223 94th Avenue, N.E. 
St. Petersburg 33702 (813) 527-1686 


Walter R. Stokes, LL.B., M.D. 
(Medicine; Law) 

331 North Fork Road 

Stuart 33494 (305) 287-0684 


Beth Jarman Sumner, M.S.W. 
(Social Work) 

1046 Riverside Avenue 
Jacksonville 32204 


Rita J. Wetzel, Ph.D. 

(Psychology; Marriage & Family 
Counseling) 

14660 Stacey Road, Isle of Palms 
Jacksonville Beach 32205 


Walter B. Wilson, M.S.W. 
(Social Work; Individual, 
Family Counseling) 
Miracle Bldg., Suite 202, 
2200 Miracle Mile 
Coral Gables 33134 


James W. Croake, 

Florida State University 

Home and Family Life Department 
Tallahassee 32302 


Raymond Edwards 
3455 First Avenue S. 
St. Petersburg 33711 


Andrew F. Jensen 
Protestant Chaplain 
NAS, Cecil Field 
Jacksonville 32212 


(904) 355-6910 
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By RICHARD T. SHANKWEILER 


Richard T. Shankweiler is a partner 
in a Fort Lauderdale law firm. He 
received the B.A. degree from the 
University of Miami in 1953, the 
LL.B. from Duke University in 1956, 
and a bachelor of sacred theology 
from Boston University in 1967. He 
served as minister of the Memorial 
Methodist Church in Plymouth, Mas- 
sachusetts, and of the West Parish 
Congregational in West Barnstable for 
three years. He is a member of the 
Florida and Massachusetts Bars. 


UNDER THE “NO FAULT” divorce 
law the trial court is empowered to 
do certain things where there are 
minor children of the marriage of 
the parties, or where the respon- 
dent denies that the marriage is 
irretrievably broken. Section 61.- 
052(2) (b) (1) of the Florida 
Statutes provides that the court 
may: 


Order either or both parties to consult 
with a marriage counselor, a psychologist 
or psychiatrist, a minister, priest, or rabbi, 
or any other P poster deemed qualified by 
the court and acceptable to the party or 
parties ordered to seek consultation. 


In the opinion of this writer, this 
section of the statute should be 
deleted from the divorce bill for 
reasons which will be described in 
this article. 


In the first place, this statute is 
susceptible to two possible inter- 
pretations. It is unclear which 
counseling persons” must be “ac- 
ceptable” to the party ordered to 
seek consultation. The words “ac- 
ceptable to the party or parties 
ordered to seek consultation” may 
modify all of the “counseling” per- 
sons mentioned in the statute. Or, 
the “acceptable” words may merely 
modify “any other person deemed 
qualified by the court.” In other 
words, one interpretation is that 
any marriage counselor, psycholo- 
gist or psychiatrist, minister, priest, 
or rabbi must be acceptable to the 
party ordered to seek consultation. 
Another interpretation, however, is 
that only any other person (deem- 
ed qualified by the court) must be 
acceptable to the party ordered to 
seek consultation. [Note the punc- 
tuating commas in the statute.] 

Section 61.052(2)(b)(1) of the 
Florida Statutes must be consider- 
ed also in relationship to Rule 1.360 
of the Florida Rules of Civil Pro- 
cedure. Rule 1.360 provides, inter 
alia, that where the mental condi- 
tion of a party is in controversy the 
court may order such party to sub- 
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mit to a mental examination by a 
qualified expert. The question may 
be raised as to whether or not Sec- 
tion 61.052(2)(b)(1) is nothing 
more than a codification (in a di- 
vorce context) of Rule 1.360. It 
seems to this writer that such is 
not the case. In the first place, 
Rule 1.360 provides that the mental 
condition must be put in issue be- 
fore the rule can be invoked. In 
the second place, the rule is clearly 
intended for diagnostic reasons. 
Section 61.052(2)(b)(1), on the 
other hand, is quite obviously in- 
tended not for diagnostic purposes 
(primarily, at least), but rather for 
therapeutic purposes. Therefore, 
the rule and the statute are clearly 
intended for different purposes. 
Still another difference: An order 
under Rule 1.360 is mandatory, 
whereas under the divorce statute 
most probably (query?) is volun- 
tary (ie. must be consented to by 


the party). 


Intent Therapeutic? 


In addition to the legal reasons 
here advanced, there are practical 
reasons why Section 61.052(2)(b) 
(1) is not salutary. If the intention 
of the statute is therapeutic (with 
a view to rehabilitating a failing 
marriage), it cannot be effective 
unless it is voluntary. This writer 
has seen many examples of “nega- 
tive result” counseling situations 
due to one or both of the parties 
being uncommitted to the thera- 
peutic process. 

Still another practical problem is 
the “implicit threat” upon the party 
who refuses consultation. If the 
circuit judge before whom a party 
is appearing is wholly committed to 
the counseling notion, the party 
who is asked (by the judge) to 
seek consultation may feel that un- 
less he “consents” to consultation 
that his case will be otherwise prej- 
udiced before that circuit judge. 
Hence, he will “consent” under a 


kind of “judicial duress!” [This 
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writer feels that Section 61.052(2) 
(b)(1) is invoked often by the 
more “guilty” party as a sort of 
edgehammer against the 


“abused” party. 


) 


Law Is Inconsistent 


Perhaps the worst problem of all, 
however, is the inconsistency of 
Section 61.052(2)(b)(1) with the 
“no fault” section of the divorce law 
lie. Section 61.052(1)(a) of the 
Florida Statutes]. Section 61.052 
(1)(a) provides that a dissolution 
of marriage can be granted if “the 
marriage is irretrievably broken.” 

A person may petition for di- 
vorce on the grounds that his 
is irretrievably broken. 
Then the respondent may deny that 
the marriage is irretrievably broken 
and file a motion requesting marri- 
age counseling. Suppose the peti- 
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tioner agrees to the marriage coun- 
seling motion. Can it then be said 
(as a matter of law?) that that 
marriage is irretrievably broken? 
The petitioner may (even in a “no 
fault” context) stipulate himself 
out of court by consenting to the 
marriage counseling notion. How 
can a marriage be irretrievably 
broken if a party consents to coun- 
seling? Does not this consent sug- 
gest an element of “retrievable- 
ness?” 


Another problem would appear 
to be sane by Section 61.052(2) 
(b)(2). Subsection (2)(b)(2) 
provides that the tria] court may 
continue the proceedings for a rea- 
sonable length of time not to ex- 
ceed three months (where there 
are minor children, or the respon- 
dent denies that the marriage is 
irretrievably broken). This three- 


month period would appear to be 
a limitation on the trial court as to 
the extent of time it may continue 
divorce proceedings. (Ordinarily, 
a trial court has discretion in con- 
tinuing or hearing cases on its own 
docket; therefore, it would seem 
that the three months clause is not 
a grant of power, but rather a limi- 
tation of power.) If the court is 
limited to a maximum of a three 
months continuance, can successful 
therapy be effected within a three- 
month period? (The writer opines, 
not usually! ) 

For all of these reasons, Section 
61.052(2)(b)(1) seems to be an 
extremely ill advised statute. The 
next session of the legislature 
would be well advised to recon- 
sider this section, and to delete it as 
useless (at best) and harmful (at 


worst ). 


It is with deep regret that the 
Journal records the deaths of these 
members of The Florida Bar: 


Jesse R. Bacharach, New York City 
Admitted to the Bar of Florida 1951. 
Died April 15, 1971. 


Elmer James Carter, Ft. Lauderdale 
Admitted 1962. Died Aug. 2, 1971. 


George B. Everson, St. Augustine 
Admitted 1914. Died May 26, 1971. 


J. Raymond Fordham, Miami 
Admitted 1941. Died Sept. 28, 1971. 


T. H. Getzen, Dade City 
Admitted 1920. Died Aug. 2, 1971. 
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J. Fritz Gordon, Miami 
Admitted 1925. Died Sept. 14, 1971. 


W. W. Judge, Daytona Beach 
Admitted 1929. Died Sept. 8, 1971. 


Stanley L. Lester, Miami 
Admitted 1964. Died Aug. 9, 1971. 


Myron H. Lewis, Miami 
Admitted 1935. Died Oct. 2, 1971. 


David C. McDonald, Sr., Miami 
Admitted 1927. Died Sept. 15, 1971. 


G. M. McNutt, Miami 
Admitted 1925. 
Died Sept. 1, 1971 (Approx.) 


Charles J. Regero, Jacksonville 
Admitted 1926. Died Aug. 11, 1971. 


Arnold A. Ross, Miami 
Admitted 1937. 
Died Sept. 30, 1971 (Approx.) 


Eugene E. Schmitt, Jacksonville 
Admitted 1950. Died Aug. 1, 1971. 


Catchings Therrel, Miami Beach 
Admitted 1927. Died Sept. 1, 1971. 


Samuel D. Wallace, Miami 
Admitted 1930. Died June 27, 1971. 


Paul Warren, North Miami 
Admitted 1950. Died July 23, 1971. 


John Lovett Westberry, Tallahassee 
Admitted 1958. Died Aug. 15, 1971. 
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Faults in Florida No-Fault 


Hurried drafting pen 
draws stick figure 


By VIRGINIA ANNE CHURCH 
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sociation of Women Lawyers. She 
holds the A.B. and J.D. degrees from 
the University of Miami, and has done 
graduate work in government at Mi- 
ami, in psychology at the University 
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on a Ph.D. degree with the Graduate 
School of the Union for Experimenting 
Colleges and Universities in juro-psy- 
chology. She writes a monthly com- 
mentary for Progressive Woman and 
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FLorwa 1s Nor the first to pass 
no-fault legislation in the area of 
family relations. It is likely the first 
to have attempted so sweeping a 
change without preliminaries and 
in so bold and bare a manner. It is 
one thing to state —— to be 
(a) To preserve the integrity of 
marriage and to safeguard mean- 
ingful family relationships; (b) To 
promote the amicable settlement 
of disputes that have arisen be- 
tween parties to a marriage; (c) 
To mitigate the potential harm to 
the spouses and their children 
caused by the process of legal dis- 
solution of marriage,! and quite 
another to accomplish them by a 
legislative act. It is doubtful that 
Florida’s present act is a vehicle 
for such accomplishment. 

When compared with the hard 
fought, thoroughly studied, and 
carefully compromised California 
or Iowa acts or with the Uniform 
Code, the Florida law appears a 
stick figure contrasted to a full 
fashion drawing. Although neither 
the California nor the Iowa acts 
are considered surpassing works of 
art, the exposed and very bare 
bones of the Florida act are the 
conspicuous result of limited input 
and a hurried drafting pen. 

The 1971 Dissolution of Marriage 
Law. The Florida act provides for 
the abolition of all previous de- 
fenses to divorce, condonation, re- 
crimination, collusion and laches.2 
More than this, the act promulgates 
a “state policy”? concerning dis- 
solution of marriage to meet all 
the goals set out above. 

Following the abolishment of de- 
fenses, the legislature then abol- 
ished all prior grounds, and divorce 
itself, as we knew it. In its stead 
there has been created a new half 
world somewhere between the no- 
fault therapeutic divorce and the 


old adversary procedure with ame- 
liorated inequities.* 


Four Areas of Major Change. 
Although there are many new pro- 
visions in the act, the majority of 
them are codification of existing 
case law or specific statements of 
change of policy designed to ame- 
liorate existing inequities in case 
law practice. There are four major 
areas, however, which embody con- 
cepts radically foreign to prior law: 

1. All the defenses have been 
abolished along with the concept 
of guilt or innocence. Misconduct is 
neither punishable nor relevant to 
the right to dissolution of the 
marriage. 

2. Mother and father have in- 
deed been made joint custodians of 
the minor children with equal con- 
sideration for custody and also 
equal responsibility for support of 
the children and of each other. 

3. The concept that the total 
realities of the situation are to be 
considered without hypocrisy or 
artificial restriction in determining 
money awards, reductions, or modi- 
fications, and that alimony may be 
only rehabilitative, not a pension. 

4. The court's right under the 
rules to order medical or psycho- 
logical examination of a party 
claiming to be a fit custodian and 
the right to have state welfare 
make a home study and social 
work study of the respective homes 
in custody cases have been broad- 
ened to include the right to order 
counseling by a wide variety of 
helping profession specialists ac- 
ceptable to the parties. 

These four innovations and their 
implications and weaknesses will 
be the text of this article with spe- 
cial reference to comparison with 
the statutes and commentaries in 
other no-fault acts. 
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A. Review of No-Fault Divorce. 
Florida’s act, if viewed as some- 
thing more than a new disguise 
for old rules, represents the first 
notations on the tabla raza of Flor- 
ida Dissolution Law. The first draft 
of the act established “irreconcil- 
able differences” as the basic 
grounds for divorce. The act that 
became law substituted for this 
familiar phrase, “that the marriage 
is irretrievably broken.” 

Research shows this is not, 
after all, an unprecedented phrase, 
nor are Florida courts (officers of 
the courts and judges) left to 
wander about in the uncharted 
swamp of conjecture. 

1. Irretrievably Broken and 
Similar Bases in Other Acts. 

a. California’s grounds are 
irreconcilable differences,> but fur- 
ther defined in their statute as, 
“which have caused the irremedial 
breakdown of the marriage,” and 
their commentary further describes 
this as “those grounds which are 
determined by the court to be sub- 
stantial reasons for not continuing 
the marriage, and make it appear 
that the marriage should be 
dissolved.” 

b. Iowa requires “that 
there has been a breakdown of the 
marriage cnn to the extent 
that the legitimate objects of matri- 
mony have been destroyed and 
there remains no reasonable likeli- 
hood that the marriage can be 
preserved.”7 

c. Texas retained seven 
grounds for divorce but set out as 
the first and foremost: “A divorce 
may be decreed without regard to 
fault, if the marriage has become 
insupportable because of the dis- 
cord or conflict of personalities that 
destroy the legitimate ends of the 
marriage relationship and prevents 
the expectation of reconciliation.”® 
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d. In the Uniform Mar- 
riage and Divorce Act, Section 
305,9 the identical language se- 
lected by Florida appears: 

Section 305. (Irretriev- 
able Breakdown.) 

(a) If both of the par- 
ties by petition or otherwise have 
stated under oath or affirmation 
that the marriage is irretrievably 
broken, or one of the parties has so 
stated and the other has not denied 
it, the court, after hearing, shall 
make a finding whether the mar- 
riage is irretrievably broken. 

(b) If one of the par- 
ties has denied under oath or affir- 
mation that the marriage is irre- 
trievably broken, the court shall 
consider all relevant factors, in- 
cluding the circumstances that 
gave rise to the filing of the peti- 
tion and the prospect of reconcili- 
ation, and shall 

(1) make a find- 
ing whether the marriage is irre- 
trievably broken, or 

(2) continue the 
matter for further hearing not less 
than 30 or more than 60 days later, 
or as soon thereafter as the matter 
may be reached on the court's 
calendar and may suggest to the 
parties that they seek counseling. 
At the adjourned hearing, the court 
shall make a finding whether the 
marriage is irretrievably broken. 

2. Differences and 
Similarities. 

In interpreting the similar- 
ities of these acts and case deci- 
sions which may have been re- 
ported in these states, it is 
necessary to look a little deeper 
into some of the differences in the 
overall reform acts of these other 
states. 

a. California had two 
goals in passage of its reform legis- 
lation: elimination of the fault 


doctrine as it applies to (a) disso- 
lution of marriages and (b) as it 
affects unequal awards of property 
and affects custody and alimony 
awards. 

California is a commu- 
nity property state and was con- 
cerned over the former practice of 
justifying unequal division of mar- 
ital property despite legislation, 
based on the fault doctrine.1° To 
this end, the legislature passed 
additional provisions governing in- 
troduction of evidence, etc., not 
specified in the Florida act: 


“In any pleadings or 
proceedings for legal separation or 
dissolution of marriage under this 
part, including depositions and dis- 
ee proceedings, evidence of 
specific acts of misconduct shall be 
improper and inadmissible, except 
where child custody is in issue and 
such evidence is relevant to estab- 
lish that parental custody would be 
detrimental to the child, or at the 
hearing where it is determined by 
the court to be necessary to estab- 
lish the existence of irreconcilable 
differences.” 

The California Assem- 
bly Report on the new law stated 
that its intent was “to eliminate! 
(not mitigate!) lurid testimony 
and acrimony. It is essential that 
pleadings and evidence be strictly 
controlled.” 

California also made a 
legislative change of preference. 
There had been a preference stated 
for fathers of children having 
reached the age for requiring 
guidance and teaching as to trade 
and education. This has been 
changed to say that custody of chil- 
dren of tender years shall be 
awarded to the mother, all things 
being equal. 

The last major differ- 
ence in California law is that con- 
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act represents 


ciliation courts are in existence and 
have been since 1964.13 California 
considered making counseling com- 
pulsory but left it permissive or at 
the discretion of the judge. The 
very real difference exists in the 
fully staffed and freely available 
conciliation court on application of 
one of the parties even before filing 
a petition for dissolution and man- 
datorily after filing on request of 
one of the parties. 

b. Iowa requires corrobo- 
ration stating: “No dissolution of 
marriage shall be decreed on the 
testimony of the petitioner alone.’ 
Iowa also provides for the appoint- 
ment of an attorney ad litem1* to 
represent the minor child’s best in- 
terest, either at the expense of a 
party, or where indigent, borne by 
the county. The attorney ad litem 
can investigate and produce wit- 
nesses on behalf of the children. 

Iowa also provided for 
conciliation!® through a domestic 
relations division which could be 
established by a majority of the 
judges in any district to provide 
counseling and related services and 
to make referrals to public and pri- 
vate counselors where the domestic 
relations division does not exist. 
Costs for counseling would also be 
borne either by the parties or the 
county, depending upon ability. 

c. Texas has created a 
unique kind of “no-fault” statute. 
Retaining six “grounds” for divorce 
based on misconduct, cruel treat- 
ment, adultery by either spouse, 
conviction of a felony, abandon- 
ment, living apart for three years, 
and mental illness with at least 
three years confinement and the 
likelihood of relapse. 

It should also be noted 
that Texas retained its defenses of 
condonation if it is also proved 
there is a reasonable expectation of 
reconciliation and various specific 
defenses to each ground. 

The Texas act is hard 
to understand, since the no-fault 
ground makes it only necessary to 
establish that there is personality 
conflict to the point that the mar- 
riage is insupportable, etc. One 
inescapable implication of the 


570 


the first notations on 


retention of the other grounds is 
that proof of fault will continue 
to affect awards and custody. There 
is no indication to the contrary in 
Texas. 

d. The Uniform Code is 
more like Florida’s, but, here too, 
there are some substantial differ- 
ences. Section 305 “intentionall 
makes no distinction between child- 
less marriages and those with 
minor children. If the parties estab- 
lish that their marriage has broken 
down irretrievably, the court is not 
authorized to make a contrary find- 
ing because of the impact of a 
dissolution of marriage upon the 
minor children.” The intention was 
to ensure that the court lacked 
jurisdiction to deny the divorce or 
to extend its power in any way 
beyond the making of proper pro- 
visions for custody and support of 
the children. 

The Uniform Code also 
provides in great detail for division 
of property and the considerations 
to be had including the contribu- 
tions of the wife as home- 
maker. The code provides for rep- 
resentation of the minor child by 
court-appointed attorney and pro- 
vides a schedule of considerations 
in arriving at child support or ali- 
mony (although encompassing the 
other) provisions of the Florida 
law. The custody considerations set 
out in Section 402 are particularly 
excellent and could form a basis 
for a new guideline for the best 
interests of the child apart from 
preference for one parent or the 
other.16 

B. New and Old Florida Law. 
Contrasting the new and old law 
for the purposes of this article will 
be limited to two areas—the di- 
vorce itself, or dissolution as it is 
now called, and the area of child 
custody. There are changes in sup- 
port, alimony, and enforcement 
and modification procedures which 
will no doubt be the subject of 
many future articles by specialists 
in those fields, so it would be in- 
appropriate to give detailed cover- 
age here. 

1. Dissolution of Marriage in 
Florida. Dissolution was granted 


the: tabla 


only on corroborated proof of fault 
of one party and the establishment 
also by evidence of the innocence 
of the other. The differences be- 
tween cases in chancery and at law 
were abolished, and the same rules 
of civil procedure applied and pre- 
sumably still apply to both. Super- 
imposed on this customarily adver- 
sary procedure, the legislature has 
now passed a reform bill, pur- 
ported by some to bring no-fault 
procedure. A careful reading of the 
purposes stated in the Florida law 
quoted above!7 may imply this 
but it does not actually commit 
itself to any departure from the 
adversary system, nor do the spe- 
cific provisions of the statute. 


The language and style of 
other no-fault acts are employed: 
61.043 Commencement of a pro- 
ceeding for dissolution of marriage. 
—A proceeding for dissolution of 
marriage or a proceeding under 
Section 61.09, Florida Statutes, 
shall be commenced by filing in 
the circuit court a petition entitled 
“In re the marriage of _____, 
husband, and , wife.” 
But it then provides: A copy of the 
petition together with a copy of a 
summons shall be served upon the 
other party to the marriage in the 
same manner as service of papers 
in civil actions generally. Next, 
“certain” defenses to divorce and 
legal separation are abolished—con- 
donation, collusion, recrimination, 
and laches. Florida Statute 61.052 
provides: 61.052 Dissolution of 
Marriage.—(1) No judgment of 
dissolution of marriage shall be 
granted unless one of the following 
facts appears, which shall be 
pleaded generally: (a) The mar- 
riage is irretrievably broken; (b) 
provides for dissolution for mental 
incompetence, with lengthy safe- 


guards and separate handling.18 


It then establishes pro- 
cedures or, actually, general rules 
for the court for handling two kinds 
of cases: (1) where there are no 
minor children and no contest, and 
(2) where there either are minor 
children or the respondent denies 
that the marriage is irretrievably 
broken. In the rst type of case, 
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Dissolution Law 


“the judge shall, based on the evi- 
dence at a hearing,” enter a judg- 
ment of dissolution of the marriage, 
if the court finds that it is irretriev- 
ably broken. 


In the second type of case, 
the judge has options: (a) He may 
at any time find that the marriage 
is irretrievably broken [customarily 
after a 20-day waiting period, pre- 
sumably for the filing of a denial, 
but this period may be waived “on 
showing that injustice will result 
from this delay (61.19)”]; (b) He 
may order either or both parties to 
consult with a marriage counselor, 
a psychologist or psychiatrist, a 
minister, priest, or rabbi, or any 
other person deemed qualified by 
the court and acceptable to the 
party or parties ordered to seek 
consultation; or (c) He may con- 
tinue the proceedings for a reason- 
able length of time not to exceed 
three months to enable the parties, 
themselves to effect a reconcili- 
ation; or (d) He may “take such 
other action as may be in the best 
interest of the parties and the 
minor children.” 


During any periods of 
continuance, the court may make 
appropriate orders for the support 
and alimony of the parties; the 
custody, support, maintenance, and 
education of the minor children of 
the marriage; attorneys fees; and 
for the preservation of the property 
of the parties. 

This ends the no-fault 
type language of the statute. Sec- 
tion 61.08 provides: “In a proceed- 
ing for dissolution of marriage the 
court may grant alimony to either 
party, which alimony may be re- 

abilitative or permanent in na- 
ture. In any award of alimony the 
court may order periodic payments 
or payments in lump sum or both. 
The court may consider the adul- 
tery of a spouse and the circum- 
stances thereof in determining 
whether alimony shall be awarded 
to such spouse and the amount of 
alimony, if any, to be awarded to 
such spouse.” The insertion of this 
language was a legislative compro- 
mise in the Senate, where the 
House had struck out the prohibi- 
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tion against an award of alimony 
to “an adulterous wife.” Since men 
are not anticipated to be recipients 
of routine allowances of ali- 
mony despite the non-discrimina- 
tive wording of the statute, the 
free reign for judges to consider 
their own biases within the con- 
text of “the circumstances thereof” 
compromised the bill into law but 
also compromised the spirit of the 
nonadversary no-fault dissolution 
as it is known elsewhere. 


2. Custody of Minor Children 
is another area in which something 
major, or nothing very much, was 
accomplished in the act, depending 
upon how the new bones are as- 
sembled. Florida Statute 61.13 pro- 
vided: Custody of minor children— 
In any action for divorce or ali- 
mony, the court has the power at 
any stage of the action to make 
such orders about the care, custody 
and control of the minor children 
of the marriage and what security, 
if any, is to a given therefor, as 
from the circumstances of the par- 
ties and the nature of the case 
is equitable. 

It could be concluded that 
Florida is well acquainted with 
adding flesh to bare bone when it 
is considered that from this simple 
beginning arose the intricate and 
ponderous lines of decisions in cus- 
tody matters controlling awards of 
custody in Florida prior to the en- 
actment of the new bare reform 
act. 

From “at any stage of the 
action” came the interpretation that 
the jurisdiction was continuing 
post-judgment as well as for in- 
terim actions and at final hearings. 

From “equitable consid- 
erations” came the many interpre- 
tations of the child’s best interest!® 
which went so far afield as to 
establish priorities of rights of 
claimants to custody—mother first, 
who must be proven unfit before 
another could be considered;2?° 
father next, but neck and neck 
with the maternal grandmother,?1 
thence, other relatives and finally, 
strangers, except where the child 
had been a long time in the strang- 
ers’ home with strong affectional 


bonds, etc. Necessity to prove the 
custodian of either sex unfit before 
considering evidence in favor of 
the other, although relevant to the 
child’s best interest was also at- 
tributed to “equitable considera- 
tion.” In short, all the rigidities 
and rules of custodial preference 
and considerations were judge- 
made, not legislature established 
or approved. 

The legislature has made 
an attempt to establish some fur- 
ther policy regarding custody in 
the new act: Section 61.13—(2) 
The court shall award custody and 
visitation rights of minor children 
of the parties as a part of proceed- 
ing for dissolution of marriage in 
accordance with the best interests 
of the child. Upon considering all 
relevant factors, the father of the 
child shall be given the same con- 
sideration as the mother in deter- 
mining custody. 

At first blush, it would appear 
to open the game for a whole new 
set of rules with the child, not the 
parents, as star. 

C. Evaluating the Areas of Major 
Change: (1) All the defenses have 
been abolished along with the con- 
cept of guilt or innocence; (2) Mis- 
conduct is neither punishable nor 
relevant to the right to dissolution 
of the marriage. 

The legislature is said to have 
intended simplifying divorce, mak- 
ing it more fair to men and less 
costly. Even if these, rather than 
the stated purposes of the act, were 
the real intentions, it is doubtful 
if they necessarily will be achieved. 

a. It is not clear whether dis- 
solution by consent will be cheaper 
or simpler. 

The question has arisen whether 
uncontested petitions for dissolu- 
tion can be, and even were intend- 
ed to be, granted on sworn petition 
and supporting affidavits, or 
whether a hearing was to be held. 
The California Law Review of 
1969 Developments in California? 
says that although the new Califor- 
nia act “speaks of a hearing” to 
establish the existence of irrecon- 
cilable differences,” there is no 
express requirement for hearing in 
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Contrary to conjecture, 


the statute and this mention of 
hearing could be general language 
covering contested matters as well 
as non-contests. The Rules of Court 
are also silent, but California Rule 
1249 provides that “if the course 
of the proceedings is not specifi- 
cally dictated by statute or rule, 
the court may adopt any suitable 
process or mode or proceeding that 
conforms to the spirit of the law.” 

The Uniform Code com- 
ments on the similar procedure for 
determination of uncontested cases: 
This decision accords with the ~ 
tion taken in California and in 
Iowa, the two states which thus 
far have adopted the no-fau!t basis 
for dissolution of marriage. The 
alternative of adjournment, pro- 
vided by subsection (b) for cases 
in which there is a dispute as to 
whether the marriage is irretriev- 
ably broken, is not available in 
these cases. In most cases falling 
under the terms of subsection (a), 
it is anticipated that the court will 
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find that the marriage is irretriev- 
ably broken because there will be 
no evidence before the court that 
might support a contrary finding. 
In rare cases, however, the court 
may not find the evidence credible. 
So, there could still be a denial of 
an uncontested petition. However, 
the Code suggests: In such cases, 
the court normally will permit the 
parties to produce other evidence 
that the court may find persuasive. 
For this purpose, normal practice 
will permit the parties to request 
that the hearing be continued for 2 
short time. 


Contrary, then, to con- 
jecture, the granting of a judgment 
of dissolution is still a judicial func- 
tion, not an administrative or cleri- 
cal procedure. The judge still has 
the burden of determining whether 
or not the marriage is “irretriev- 
ably broken” and “based on the 
evidence at the hearing.” He shall 
enter a judgment, but only if the 
court finds the marriage to be “ir- 
retrievably broken.” 


The question for lawyers 
and judges is what will it take to 
establish that the marriage is irre- 
trievably broken in practice? 

b. The legislature left three 
areas for conflict to absorb the 
transferred or projected anger and 
hostility created in a_ rejected 
spouse by abolition of defense to 
divorce: (1) Fault can be intro- 
duced into alimony consideration 
if adultery can be proven; an open 
invitation to the decried former 
practices of perjury, entrapment 
and the whole private detective 
invasion of privacy scene; (2) The 
former statute has a special provi- 
sion for consideration of the special 
equities of the wife in division of 
property, which has not survived 
explicitly in the new act, whether 
by omission or intent. This, too, will 
direct the unleashed furies of loss 
of husband and home to a perma- 
nent alimony battle and again 
encourage just the kind of acri- 
monious  witness-filled contests 
sought to be discouraged; (3) The 
language of the custody provision 
could be viewed by many as an 
open invitation to replace the lost 


judgment of dissolution is 


lever of contesting a divorce sought 
by a spouse desiring to remarry, 
with the threat of succeeding in a 
custody suit where testimony of 
misconduct is not, even by impli- 
cation, barred; (4) Mother and 
father have, indeed, been made 
joint custodians of the minor chil- 
dren with equal consideration for 
custody and also equal responsi- 
bility for support of the children 
and of each other. 

As to custody, the effect is 
not so clear. All that really has 
been accomplished is the legal ex- 
pression that “all things being 
equal, neither party should he 
favored over the other.” As it 
stands, the statute does not bar the 
same decisions (excepting the ne- 
cessity to prove the mother unfit) 
as fill the texts. The court is still 
free to construe the best interest 
of the child as being in the custody 
of whichever parent he favors at a 
particular age or circumstance. 
Short of neurosurgery, it is doubt- 
ful that habitual thinking of cir- 
cuit or appellate courts will change 
greatly. In California, for instance, 
the present expressed preference 
for the mother in custody of chil- 
dren of tender years was put in 
expressly to discourage attempts 
at custody by fathers “who stood 
no chance for success.”23 Florida 
may have removed the language, 
but has it simply changed the 
shibboleth? 

In the support area the 
change may be more real than ap- 
parent and, hopefully, less destruc- 
tive. The inability to take into 
consideration two sources of evi- 
dence has long worked an inequity 
in Florida: (a) the resources of 
the mother and her ability to pro- 
vide home and support for the chil- 
dren, and (b) the realities of the 
father's changed circumstances in a 
subsequent marriage. 


There is a clear spirit of 
the act toward relieving the hus- 
band of unrealistic obligations in 
various sections. The main provi- 
sion, however, is Section 6].13— 
Custody and support of children, 
etc., power of court in making 
orders.—(1) In a proceeding for 
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judicial function 


dissolution of marriage, the court 
may at any time order either or 
both parents owing a duty of sup- 
port to a child of the marriage to 
pay such support as from the cit- 
cumstances of the parties and the 
nature of the case is equitable. 
The court initially entering an 
order ager. one or both parents 
to make child support payments 
shall have continuing jurisdiction 
after the age 4 of such initial order 
to modify the amount of child 
support payments, or the terms 
thereof, where such is found to 
be necessary by the court for the 
best interests of the child or chil- 
dren, or where such is found to be 
necessary by the court because 
‘there has been a substantial change 
in the circumstances of the parties. 


The legislature also solved 
a thorn in the flesh of many men 
by providing: The court wer | 
entering a child support order shall 
also have continuing jurisdiction 
after the entry of such order to 
require the person or persons 
awarded custody of the child or 
children to make a report to the 
court on terms prescribed by the 
court as to the expenditure or other 
disposition of said child support 
payments. 

This latter may prove a 
new and unnecessary instrument of 
torture, however, unless the court 
exercises considerable discretion in 
refusing to apply it to small awards 
which clearly must be expended 
on the child if he continues to walk 
and breathe (like $10 per week 
child support for a ten-year-old 
boy, whose father fears he is financ- 
ing the mother’s thirst for beer). 

There is no question 
that modifications and hearings on 
arrears have been made more equi- 
table, at least from the father’s 
side. The provision that once an 
order reducing support is entered 
arrears cannot be collected in 
another suit, coupled with the 
recent case decision ruling that 
support was uncollectable except 
by separate suit where the children 
had reached 21, could conceivably 
work a hardship on mothers. 

The issue of retaining 
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fault as a consideration in setting 
alimony has been dealt with above 
along with special equities.** 

The court's right under 
the rules to order medical or psy- 
chological examination of a party 
claiming to be a fit custodian and 
the right to have state welfare 
make a home study and social work 
study of the respective homes in 
custody cases has been broadened 
to include the right to order coun- 
seling by a wide variety of helping 
profession specialists acceptable to 
the parties. 

The rights of the parents 
to personal happiness and freedom 
has been given high endorsement 
by the legislature. The rights of 
children to be protected as to main- 
tenance of a stable home, if human- 
ly possible, is gone; as is any pro- 
tection against serial polygamy, 
resulting in an unlimited series of 
abandoned, supportless families. 
The right of a child to be with the 
parent of his choice may be a diffi- 
cult one to ensure, due to the like- 
lihood of undue pressure, bribery, 
and lack of judgment in a child 
below maturity. However, the leg- 
islature made no effort to substitute 
for the child’s “immature” judg: 
ment any objective means of weigh- 
ing his best interest apart from 
parental rights or fault. Unlike 
many other states, there is no pro- 
vision for appointment of an 
attorney ad litem, for a home study 
evaluation, except by state welfare, 
which due to (a) adverse interest 
in ADC cases and (b) budgetary 
problems make such services un- 
available or inadequate in most 
jurisdictions of the state. No new 
provision is made for investigation 
or even authorizing the conciliator 
(appointed by the court) to come 
back with any report or special 
recommendations as to the chil- 
dren’s welfare. This was apparently 
not oversight, but reluctance to 
open the door to evidence not sub- 
ject to cross examination. It would 
appear, however, that the court 
could order such a report, provid- 
ing counsel could gain access to it, 
in the same way as reports of expert 
witnesses appointed under the Dis- 


covery Rules?5 for compulsory 
mental examination in custody 
cases. Where such a report might 
serve as a basis for settlement for 
understanding and reduction of ac- 
rimony or to support the _peti- 
tioner'’s petition that the marriage is 
irretrievably broken, I assume the 
parties will find some way to secure 
it through the court in actual 
practice. 

This provision may be the 
eyewash it is commonly called by 
the divorce on request faction, or 
the first toe in the door for a con- 
ciliation court, and eventually a 
family court as the therapeutic, 
conciliation-minded lawyers hope. 
The experience the judges have 
with their first referrals may well 
carry the day one way or the other. 

One aspect of the “bare 
bones approach” of the Florida 
Statute which deserves deeper 
thought and judicial action is that 
while none of these things are 
— provided for none of 
them are excluded. Prior case law 
has used at trial or appellate level 
most of the mage cited as pro- 
tective possibilities. The very bare- 
ness of the Florida Act is seen by 
some as its most exciting feature, 
since it allows for considerable 
innovation. 

Whether the law, as ad- 
ministered by the courts, goes for- 
ward toward greatness or goes 
back, by default, to the old think- 
ing newly phrased, will be deter- 
mined by the appellate courts. 

The 1971 Dissolution of 
Marriage Act may be merely a first 
step in a long road of legislative 

iecemeal reform, or it may be 
the last word necessary. For the 
next two years, the power is in the 
courts, attorneys, trial and — 
judges. After that, and only then, 
can the le determine what, 
after all, they did receive in the 
No-Fault Reform Bill of 1971. @ 


FOOTNOTES 


*Section 61.043. Section i. (1) (a) 
(b) (ce). 

*Florida Statutes 61.044. 

*The preamble to the act. 
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SYMPOSIUM—no-fault divorce 


‘California views its irreconcilable dif- 
ferences language as a “compromise 
between the idea that marriage is indis- 
soluble and the principle that people 
should be free to obtain a divorce when- 
ever they so choose.” Neuner, Modern 
Divorce Law—The Compromise Solution, 
Selected Essays on Family Law, page 
896. 

5California Civil Code Section 4506, 
1970. 

®California Civil Code Section 4507, 
1970. 

*Chapter 1266, Laws of the 63rd G.A.., 
Second Session, Iowa. 

‘Family Code, Section 3.01, Texas 
Laws of 1970. 

*Drafted by the National Conference 
of Commissioners of Uniform State Laws, 
1970, as published in the Family Law 
Quarterly, Volume V, No. 2, June 1971. 

Gough, Adrian, “Community Prop- 
erty and Family Law’—The Family Law 
Act of 1969, CAL. LAW, Bancroft Whit- 
ney, 1970, page 292 et seq. 

“Hayes, op. cit., page 662. 

22Section 61.043. Section i. (1) (a) 
(b) (c). 

Initially, the legislature in California 
considered making counseling mandatory. 
(Saul, Pending Domestic Relations Leg- 
islation to Reform, Divorce Law and Pro- 
cedure—Fact or Fiction, Beverly Hills 
Bar Journal, Volume 3, No. 6, page 20.) 
This was no doubt due to the Los An- 
geles Conciliation Court experience which 
reports out of the 60,000 petitions filed 
since 1964, 15,741 involving 32,780 chil- 
dren, had been reconciled. The L. A. 
Conciliation Court also does five-year 
follow-ups, and their experience has 
demonstrated that their reconciliations 
not only get the cases out of court, but 
actually form a basis for rebuilding the 
marriage into a durable product. (2 A 
Metropolitan News, February 2, 1970, 
page 1, column 5.) 

“Chapter 1266, Laws of the 63rd 
G.A., Second Session, Iowa, Section 11. 


*Chapter 1266, Laws of the 63rd 
G.A., Second Session, Iowa, Section 17. 

“Uniform Code, op. cit., Section 402. 
( Best Interests of Child.) The court shall 
determine custody in accordance with 
the best interests of the child. The court 
shall consider all relevant factors includ- 
ing: (1) the wishes of the child’s parent 
or parents as to his custody; (2) the 
wishes of the child as to his custodian; 
(3) the interaction and interrelationship 
of the child with his parent or parents, 
his siblings, and any other person who 
may significantly affect the child’s best 
interests; (4) the child’s adjustment to 
his home, school, and community; and 
(5) the mental and physical health of all 
individuals involved. The court shall not 
consider conduct of a proposed custodian 
that does not affect his relationship to 
the child. 

“Section 61.043. Section i. (1)(a) 
(b)(c). 

**The retention of insanity as a sepa- 
rate ground is a puzzle in meaning. Cali- 
fornia, in retaining its insanity standard, 
recited that it did so because “one who 
is incurably insane, falls into a wholly 
different category than one who provokes 
irreconcilable differences.” While this 
may be true, it seems irrelevant if fault 
has been abolished. If the intent is to 
protect the insane spouse who is not a 
“consenting adult,” there is better basis, 
but why this protection could not be af- 
forded through the other ground on a 
showing of irretrievably broken and pro- 
viding for care and support, is unclear. 

**Hutchins v. Hutchins, 220 So. 2d 438 
(Fla. App. 1969) stated “the rule re- 
quires in modification of child custody 
cases not only that the general welfare 
of the children will be served by a 
change of custody, but it will be detri- 
mental to the children if the custody is 
not changed.” 

*°Nixon v. Nixon, 209 So. 2d 878 (Fla. 
App. 1968). Trial court award of cus- 


tody to the father of a 13-year-old boy 
on modification hearing was overturned 
because the custodian mother had not 
been proven unfit, and even though cir- 
cumstances existed which caused the 
court to advise that temporary custody 
should have been given the father, even 
though permanent custody could not be 
changed. 


**Ledyard v. Ledyard, 237 So. 2d 511 
(Fla. App. 1970) wherein the trial court 
had awarded custody of the children to 
the mother but to be exercised under 
the supervision of the maternal grand- 
mother to whom the support was to be 
paid, and was upheld on the mother’s 
appeal. 

“Gough, Adrian, “Community Prop- 
erty and Family Law’—The Family Law 
Act of 1969, caL. Law, Bancroft Whit- 
ney, 1970, page 292 et. seq. 

**Gough, op. cit. 

**Laws of 1961, Chapter 61-216, makes 
it a misdemeanor for any person to wil- 
fully misappropriate funds paid by an- 
other or agency for the purpose of 
support of a child. Although it is the 
duty of the father to support—the basic 
duty to support a child, ail things being 
equal is co-extensive between the par- 
ents, Bullard v. Bullard, (1967 Fla. 
App.) 195 So. 2d 876. 

**Florida Rules of Civil Procedure, 
1.360. Florida Statute 61.08 (1) Adul- 
tery as a consideration in alimony award 
is retained in the new act: (1) In a 
proceeding for dissolution of marriage, 
the court may grant alimony to ro 
party, which alimony may be rehabilita- 
tive or permanent in nature. In any 
award of alimony the court may order 
periodic payments or payments in lump 
sum or both. The court may consider 
the adultery of a spouse and the circum- 
stances thereof in determining whether 
alimony shall be awarded to such spouse 
and the amount of alimony, if any, to be 
awarded to such spouse. 


Where Do We Go from Here? 


We have noted the well-consid- 
ered comments in the foregoing 


premarital counselin 
more effective, Accordingly, I will 


would be 
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symposium about Florida’s “no 
fault” Dissolution of Marriage 
Act, Despite the criticisms, I be- 
lieve we have taken some giant 
strides toward minimizing the hos- 
tility and acrimony which permeat- 
ed “fault” divorces, 

I concur with Mr, Shankweiler’s 
view about the counseling provi- 
sions of the present bill (Chapter 
61052 (b) Fla, Stat), I suggest that 


suggest to The Florida Bar's Fam- 
ily Law Committee that it consider 
the advisability of statutory pre- 
marital aaa. If some of the 
rocks and shoals which lie hidden 
in the sea of matrimony were made 
apparent, we might have no need 
for counseling after the fact, 

Rosert C, Scorr 

Chairman 

Family Law Committee 
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When other builders 
rt building boats our way 


there may be other boats 
just as good 
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The Grand Jury Looks 


Survey finds increased training, 
public hearings on recommenda- 
tions concern jurors 


By SEYMOUR GELBER 
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GRAND JURY INDICTMENTS and 
presentments attract considerable 
public attention, but the adminis- 
trative composition of grand juries 
oftentimes commands little outside 
notice. To determine the reaction 
of grand jurors to certain internal 
procedures, a questionnaire was 
submitted to former grand jurors 
in 11 Florida counties, Alachua, 
Broward, Dade, Duval, Escambia, 
Hillsborough (prior to 1967), Leon, 
Monroe, Palm Beach, Polk and 
Sarasota. 

The questionnaire was first sub- 
mitted in 1967 to those who had 
served through the 1964-1966 pe- 
riod, and in 1971 the same ques- 
tionnaire was submitted to those 
who had served from 1967 through 
1970. The results therefore also 
make available any noticeable 
change in attitude among jurors 
during the two time periods, 

The eight questions covered 
areas of funding, training and the 
jurors’ relationships with various 
government officials. The 
were framed to elicit only value 
judgments from the jurors. The 
findings do not suggest the extent 
to which a particular proposition 
is implemented in any of the 
counties. 

The study population included 
jurors from the eleven counties who 
had served during the years 1964- 
1970. The questionnaire was sub- 
mitted to officers of each grand jury 
(foreman, vice-foreman, secretary, 
treasurer, clerk) and in Dade 
County to all officers as well as to 
randomly selected jurors. Dade 
County, operating under a Special 
Grand Jury Act (Ch. 57-550, Acts 
of 1957) was considered as a sub- 
classification in addition to being 
included among the totals for the 
11 counties in the study. 

A total of 210 usable question- 


naires were received. The jurors 
voiced greatest support for in- 
creased training of grand jurors; 
they urged that government offi- 
cials be required to hold public 
hearings on grand jury recommen- 
dations and they sought a system 
that permits the selection of a bet- 
ter caliber juror. 

Except as in the severally noted 
instances herein, the Dade County 
results generally paralleled the 
statewide results, and there was 
little difference in the percentages 
between those serving prior to and 
those serving subsequent to 1967. 

The responses to each of the 
questions were as follows: 


Question 1: Do grand juries meet 
often enough to accomplish all 
the things they want to do? 

The total statewide response, in- 
cluding Dade County, had 53 per 

cent answering affirmatively and 47 

per cent negatively. Responses of 

jurors prior to 1967 were evenly 

Nivided while those serving in the 

later era were 54 per cent in sup- 

port and 46 per cent opposed to the 
statement. Dade County, which has 

a continuing jury that convenes at 

the call of the foreman, supported 

the proposition by only 43 per cent, 
with 57 per cent in disagreement. 

Question 2: Would a grand jury be 
able to do more if additional 
funds were available? 

Fifty-nine per cent of all the re- 
spondents accepted the affirmative 
position. In the interval between 

1967 and 1970 there was a 7 per 

cent increase among jurors support- 

ing the proposal. Dade County 
jurors were 53 per cent in 
agreement. 

Question 3: Would a grand jury be 
able to do more if their term 


of service was extended several 
months? 
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Itself 


Fifty-four per cent concurred in 
this proposition. This percentage 
applied uniformly to all categories 
in the study. 

Question 4: Should the empanel- 
ing judge provide several train- 
ing sessions for incoming 
jurors to fully familiarize 
them with their duties and 
responsibilities? 

The jurors, by a 75 per cent vote, 
were overwhelmingly disposed to 
such a procedure. There was also a 
sharp increase of 13 per cent 
among the jurors in the 1967-1970 
group over those serving in the 
prior years, Dade County jurors 
considered this favorably by an 87 
per cent vote. 

Question 5: Should the jury be 
able to employ its own investi- 
gators, rather than be limited 
to the investigative staff pro- 
vided by the police or the 
prosecutor? 

Strong support was expressed for 
grand jury control over its investi- 
gative staff by a 66 per cent state- 
wide vote, Dade County, which 
provides a special county fund 
available to the grand jury, had 84 
per cent of its former jurors recog- 
nizing its worth. 

Question 6: Do you believe the 
state attorney, as counsel for 
the grand jury, exercises too 
much influence over grand jury 
action? 

In the only question drawing a 
majority negative response, 43 per 
cent voiced agreement, statewide. 
There was negligible difference be- 
tween the 1964-1966 and the 1967- 
1970 eras. Dade County had only 
a 39 per cent approval of the prop- 
osition that the state attorney ex- 
ercises excessive influence. 
Question 7: Would better caliber 
jurors be obtained if they were 
selected from a “blue ribbon” 
list? 
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Here there was solid support in 
favor of a more qualified juror. 
The statewide support was ex- 
pressed by a 66 per cent total. 
Dade County, with its specially 
created grand jury panel (circuit 
judges submit names of prospective 
jurors) had 89 per cent of its for- 
mer jurors supporting a selective 
rather than a general panel of citi- 
zens from which to se jurors. 
Question 8: Should government of- 

ficials be required to hold 

public hearings as to the ad- 

visability of complying with 

grand jury recommendations? 

Although the question was not 
phrased to suggest that action by 
government officials be mandatory, 
many grand jurors commented that 
such lack of proscription was a 
failing of the grand jury system. 
Sixty-nine per cent of the statewide 
total favored public hearings to im- 
plement grand jury findings. The 
Dade County jurors also were in 
substantial support, but at the 
lesser 64 per cent figure. 

Comments were also solicited 
from the jurors. A large number 
made the observation that the pay 
scale for the jurors was inade- 
quate. Several proposed staggered 
terms or carry-over duties for of- 
ficers of the grand jury. Many 
emphasized the need for additional 
training for new grand jurors. Some 
jurors from the smaller counties 
complained that they were called 
into session only for capital cases. 
A few jurors were critical of judges 
who too easily excused business 
leaders from serving. 

Time appeared to be the ele- 
ment over which most concern was 
expressed by the jurors. 

Broward County juror: 

“12 to 15 days actual service dur- 
ing a six-month period does little 
more than acquaint the jury with 
their duties.” 


Dade County juror: 

“Time is a limiting factor on 
what a jury can accomplish.” 

“Too much time is wasted on 
items of little or no significance.” 
Duval County juror: 

“Grand Jury service is an honor 
for six months—more than that 
would only make it a hard job.” 
Monroe County juror: 

“A man can't have initiative or 
interest in grand jury matters when 
the time spent is costing him 
money away from his work.” 

Some of the respondents com- 
mented that the state attorney 
swayed the jurors with his personal 
views, but a larger number added 
statements attesting to the integrity 
of their state attorney. From the 
overall commentary, ene could 
readily assume that the jurors 
served with pride and_ with 
responsibility. 

Notwithstanding any obvious ad- 
ministrative deficiencies, the results 
suggest that while repairs may be 
necessary, this is a vital citizen 
forum. It serves not only as a check 
and balance in our criminal justice 
system, but also enables citizens to 
see the machinery at work and as 
well to oversee its production. m@ 


Seymour Gelber serves as administra- 
tive assistant state attorney in Dade 
County and formerly was a Florida 
assistant attorney general. He holds a 
juris doctor degree from the University 
of Miami Law School, a master’s de- 
gree in criminology from Florid1 St7te 
University and a doctor of philosovhy 
degree in higher education from Flor- 
ida State University. 
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The Read-Alston Duel 


Florida Political Settlements, Circa 1839 


A duel was often the most con- 
clusive way to resolve political 
differences in Florida's Capital 
132 years ago. 


BY LeROY COLLINS 


THIs Is NOT THE sToRY of the ten 
little Indians. It is the story of three 
big white men. But both stories 
end the same way: And then there 
was none. 

It is the incredible story of how, 
in Florida, during 1839-1840, three 
strong, honorable men allowed a 
false sense of honor, fueled by un- 
bridled emotion, to impel them to 
kill, with resulting vicious back- 
lashes that brought an end to them 
all. 

Meet first the Alstons. The head 
of the family, Colonel R. A. Alston, 
had settled in Georgia. He was a 
very successful and influential 
farmer with three sons, Willis, Au- 
gustus and Gideon, and two 
daughters. The sons were big men 
in stature, handsome and self-con- 
fident. They were known to be 
excellent marksmen, fearless in any 
kind of conflict. They knew weap- 
ons of all kinds and talked much 
of duels and dueling. They were 
accustomed to getting what they 
wanted—whether land, money or 
women; and many of their con- 
quests came by intimidation or 
other questionable means. 

Living with the Alston family 
in Georgia was a young, socially 
acceptable, suave Castilian named 
Pepin. Willis had picked him up in 
Nashville when he had _ visited 
there to pay court to a Miss Trim- 
ble. Everyone in the family seemed 
to be very fond of Penin, though 
it was later thought that Gideon 
had developed some friction in his 
feelings for him. 

One evening, the three sons, 
their father and Pepin were in- 


specting some dueling pistols of 
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rare quality in the living room of 
their home. Pepin and Gideon 
took several of the guns outside 
the house to practice firing them. 
The others, who remained inside, 
heard shots from the yard but paid 
little attention. Soon, however, 
— returned to the house and 
calmly announced that he had shot 
and killed Gideon by mistake. 
There were no _ witnesses, but 
enough doubt arose about Pepin’s 
story to make it impossible for him 
to remain with the family. He went 
into the Navy and was reported, 
some months later, to have drown- 
ed mysteriously “in the tropical 


seas.” All this was just a prologue. 


Soon afterwards, the family ac- 
quired substantial holdings of farm 
lands in North Florida just below 
the Georgia line, near the village 
of Miccosukee, The father, daugh- 
ters, and the two surviving sons, 
Willis and Augustus, moved there. 
They increased their wealth and 
were respected socially as well as 
politically. Willis, however, soon 
moved to Texas, only to return 
later on a mission of murder, the 
details of which are related here- 
after. 


Augustus became very promi- 
nent in politics in territorial and 
national affairs. He became the 
acknowledged leader of the Whig 
Party, which was pro-bank in the 
banking controversy that raged in 
the Jackson presidential years and 
on into the term of his successor, 
Martin Van Buren. The Democrats 
were determined to bring about 
banking reforms which they felt 
were badly needed, and the Whigs 
represented the strong conservative 
viewpoint in opposing such. In 
those days on the Florida frontier, 
the people were rugged and proud, 


and their emotions were easily set 
aflame by differences in political 
viewpoints and party alignments. 

There was in Tallahassee at this 
time a young political leader named 
Leigh Read. During the five years 
following 1836 his reputation rose 
rapidly, and for good reasons. His 
first political position was the 
lowly, but honorable, office of en- 
grossing clerk of the Territorial 
Council. Here he demonstrated a 
high degree of dedication and 
dependability in his efforts, and 
those with whom he worked held 
him in high esteem. Read had a 
distinguished military career, com- 
manding the Battalion of Florida 
Volunteers in the Indian Campaign 
of 1836 with conspicuous compe- 
tence and bravery. He _ was 
wounded in this service. Later, 
upon the recommendation of Gen- 
eral Richard Keith Call, he was 
appointed by President Jackson as 
brigadier general in command of 
the First Brigade of Florida Militia. 
In this role, he was actively in- 
volved in field operations and was 
later given the assignment to head 
the military in the protection of the 
Florida frontier. 


President Van Buren also ap- 
pointed General Read to serve as 
United States marshal for the Mid- 
dle District of Florida, a post he 
held for the remainder of Van 
Buren’s term as President. He was 
married twice, first to Miss Teresa 
Bellamy, daughter of a prominent 
Jefferson County planter, and later 
to Miss Eliza Branch, daughter of 
John Branch, a former governor of 
North Carolina who was to be 
Florida’s last territorial governor. 

Read continued his interest in 
civil activities. He was a delegate 
to the convention to form a consti- 
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Former Governor Collins has writ- 
ten a new book scheduled for pub- 
lication December 1, 1971, entitled 
Forerunners Courageous. It includes 
a group of action stories from Florida 
frontier days. He was happy to pro- 
vide his fellow lawyers with the pre- 
_ view of the chapter printed here. 

_ Other chapters include: The Wreck- 
ers, Battle of Natural Bridge, Judah 

_ P. Benjamin, Osceola, Broward and 
~, his Three Friends, The House of 
§ Call, Outlaw Watson, and Hell of 
Hatteras. 


tution for Florida in 1838-1839 and 
became presiding officer of the 
lower house of the Territorial 
Council. He was an ardent Demo- 
crat, very strongly aligned with his 
party against the banks. He was 


physically attractive and well liked, 


except by those who opposed his 
political views. He had excellent 
prospects to achieve any honor or 
hold any office within the gift of 
the people of Florida. While Read’s 
military experience was extensive 
and well known, his civil pursuits 
seemed more suited to his person- 
ality. There was nothing about him 
to suggest that he would ever 
desire to settle political disagree- 
ments through violent means. Nor 
was his personality such that his 
enemies would especially fear him 
in any encounter. 

At least two leading Whigs chal- 
lenged him to fight a duel over 
heated words concerning the bank 
issue, but Read brushed these aside 
with the comment that if he had to 
fight a duel he would prefer to 
take on a more prominent Whig, 
such as Augustus Alston, whom he 
regarded as “the bulldog of of the 
party.” 

Later, upon the urging of sev- 
eral of his Whig friends, Alston 
actually sent the challenge. Some 
felt that Read would decline and 
that Alston would pick up the 
credit for backing him down. But 
Read did accept, and arrangements 
were made for a “duel to the 
death.” 

Yager rifles were selected by 
Read and agreed upon. These were 


very deadly weapons at close 
range. The barrel was short, and a 
fair shot could hardly miss unless 
he became wounded by his antag- 
onist before he had a chance to 
fire. The site chosen for the duel 
was northeast of Tallahassee, just 
over the Georgia State line and 
only a few miles from the Alston 
farm. The entire community was 
deeply disturbed because most 
feared the duel would lead to the 
death of its favorite son, Read. 

Augustus Alston’s sisters, how- 
ever, were extremely confident that 
their brother would be victorious, 
as he always had been in encoun- 
ters with other men, whatever the 
nature of the conflict. And, too, 
they had absolute confidence that 
he was the best shot in the terri- 
tory. Alston and his party were to 
leave their plantation home for the 
duel site in a carriage drawn by 
four horses, two white ones and 
two black ones. In a lighthearted 
mood he told his sisters that they 
could watch from the cupola on 
the top of their spacious home near 
Lake Miccosukee for his return and 
that if he had been victorious the 
two white horses would be in the 
lead, but if he had lost the two 
black ones would lead. 


The principals, their seconds, and 
those in charge gathered at the 
place agreed upon at dawn. Every- 
one answered the questions con- 
firming their knowledge of the 
rules. The weapons were taken up 
and the duelists assumed their posi- 
tions back to back. On the count 
of ten paces, each was to turn and 


fire at will. “One, two, three, four, 
five’—the paces were being taken 
—“nine, ten.” Both men turned, but 
Alston, after turning discharged his 
gun into the ground before he 
could raise it and aim. Read delib- 
erately and carefully raised his 
rifle, aimed at his surprised and 
helpless foe, and fired. Alston fell 
mortally wounded. 

The sisters with high spirited 
confidence from their lofty perch 
scanned the hilltop from which 
they could get their first glimpse of 
the return of conquering Augustus. 
They knew it would be soon but 
there was an ominous time drag. 
Then the carriage came slowly— 
the black horses in the lead. 

The duel and the killing of Au- 
gustus Alston did not settle any- 
thing. The fires of hatred raged 
with even greater bitterness. Al- 
ston’s friends contended that their 
man fired either accidentally due to 
an oversensitive trigger, or pur- 
posefully to abort the duel, and 
that, had Read been a gentleman, 
he would have respected his foe’s 
position, and held his fire. Gen- 
eral Read’s friends countered with 
the assertion that it was firmly 
agreed that the duel was to the 
death, and that Read was entirely 
correct in firing as he did. 

Alston’s sisters, ablaze now with 
shock and hatred for Read, extract- 
ed the lead from Alston’s body and 
cast it into a new bullet. This they 
sent to their brother Willis in 
Texas with a demand that he 
avenge their brother’s “treacherous 
murder” by Read. They wanted 
Willis to use the same lead that 
had killed Augustus to tear open 
Read’s_ heart. 

It wasn’t long before the com- 
munity of Tallahassee and its en- 
virons heard what the sisters had 
done, and rumor was running wild 
that Willis was on his way to Tal- 
lahassee. General Read’s friends 
urged him to stay armed for his 
own protection, and this he did. 

It was a gay night in Tallahas- 
see. The Speaker’s Ball was being 
held at Brown’s Hotel. General 
Read had been elected to this office 
and was giving the traditional din- 
ner for his friends (a tradition, in- 
cidentally, which has continued to 
this day). While the banquet was 
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at its highest point of merriment, 
there was a commotion at the far 
end of the hall, from where a tall 
figure with hat pulled down low 
over his eyes and wearing a long 
cloak strode toward Read. There 
were gasps as several people ex- 
claimed, “It’s Willis Alston!” Al- 
ston then threw the cape back and 
flung his hat aside, revealing him- 
self to the crowd. At this point 
Read rose from his chair and 
reached for his gun, Alston was 
now bounding toward Read clutch- 
ing a bowie knife. Read fired and 
the bullet struck Alston’s hand, 
slightly wounding him. Alston 
charged Read and the two men 
met. They were pulled apart with 
Read receiving only minor cuts. 
Willis was not further injured. 

A month or so after Willis’s at- 
tack on Read, he made careful 
plans for another attempt. He knew 
the general would walk past a cer- 
tain house, so he arranged with 
the owner, one Michael Ledwith, 
to stay there. When Read and a 
friend strolled past, Alston waited 
with a double-barrel shotgun. His 
first shot, which was from some dis- 
tance, caught Read by complete 
surprise and seriously wounded 
him. While Read was reeling from 
this, Alston walked up very close 
to him and fired the second barrel- 
load into his face, killing him 
instantly. 

Alston was arrested and jailed. 
With the help of friends, and re- 
portedly at a cost of $30,000 paid 
in bribes, he later escaped and 
fled back to Texas, where he settled 
in a place called Brazoria. 

After Alston had lived there for 
several months, a doctor by the 
name of Stewart received some in- 
formation about the killing in Tal- 
lahassee which identified Willis Al- 
ston as a murderer. Stewart ex- 
pressed great disfavor about such 
a vicious killer and fugitive from 
justice living among the decent, 
law-abiding citizens of little Bra- 
zoria, Willis Alston heard about the 
doctor’s remarks and reduced the 


written, asking that he admit or 
deny that he had made such re- 
marks, Dr. Stewart took the paper 
and dismounted from his horse on 
the opposite side from Willis. 
While thus concealed, he drew his 
gun, came from around his horse, 
and shot Willis in the stomach. 
Willis, though badly wounded, 
grabbed his own shotgun and 
poured a load of buckshot into Dr. 
Stewart, killing him instantly. 
Willis was arrested forthwith and 
placed in the local jail. Though 
seriously wounded, his spirits were 
still high and he amused himself 
by playing a fiddle a friend had 
brought him. One of his servants 
obtained permission to visit him in 
the jail and came with a rope care- 
fully wound around his body. The 
servant, avoiding detection, slipped 
the rope to Willis to aid him in 
making an escape. 

In the meantime, however, Dr. 
Stewart’s friends were busy with 


plans of their own. They had de- 
cided that Willis was such a sinis- 
ter character that he had to be 
dealt with outside the law. A mob 
stormed the little jail and took 
Willis outside. The Florida Mirror 
described the final act in the life 
and death of Willis Alston as 
follows: 


A mob pressed through the doors, but 
the dauntless hero never quailed. He sat 
there fiddling in lordly contempt of pain 
and death, looking upon his inhuman as- 
sailants with unblanched face. They 
dragged him out, swinging him in a 
blanket which they knotted at the ends. 
There, muffled up from the light of day, 
but with the old fearlessness blazing in 
his heart and the old dauntless smile 
playing on his lips, his body riddled with 
a shower of lyncher’s bullets, the last 
of the Alstons died. A lion-like race they 
were, their gentle blood flaming into 
passion at the slightest insult—generous 
of life and gold alike—fitter in their 
imperious habits and princely ways for 
the days of chivalry and realm of barons 
than for our a days and our com- 
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General Leigh Read, his daughter and wife are buried in the three central vaults 
of the ancient Bradford Cemetery, nine miles north of Tallahassee, as pictured 
in this recent photograph. The top slab on the General's vault contains this 
inscription: Sacred to the memory of General Leigh Read. Born in Sumner 
County, Tennessee, August 11, 1809; diel in Florida April 27, 1841. Au- 
gustus Alston’s remains lie in an unmarked grave eight miles eastward near his 
family homesite at Lake Miccosukee. 


charges made against him to writ- 
ing. The next time the two men 
met, each was mounted on his 
horse. Willis stopped the doctor 
and handed to him the sheet of 
paper on which the charges were 


VOL. 45, No.9 * NOVEMBER, 1971 581 


41 Committees, 4 Sections Met 


Projects Beg 


APPROXIMATELY 250 committee 
and section representatives con- 
vened at Pier 66 in Fort Lauderdale 
for the annual Florida Bar General 
Meeting of Committees on Sep- 
tember 24 and 25. Plans for ke 
vear and proposed legislation were 
on the agenda for the 41 commit- 
tees and four sections meeting 
there. 

A general luncheon meeting was 
held on Friday after the commit- 
tee sessions, with President John 
M. McCarty presiding. House Rep- 
resentative Talbot “Sandy” D’Alem- 
berte spoke on “The Bar's Role in 
Judicial Reform,” outlining key 
provisions of the new draft for 
Article V of the constitution. Com- 
mittee and section reports submit- 
ted after the meeting listed the 
following activities and programs: 
Committee Reports 

According to Patrick G. Eman- 
uel, chairman of the Group Legal 
Services Committec, that group met 
in conjunction with the Availabil- 
ity of Legal Services Committee, 
which is acting as a liaison com- 
mittee between the several com- 
mittees dealing with legal services. 
These include the Legal Aid and 
Indigent Defendant, Lawyer Re- 
ferral, OEO Legal Services and 
Military Law committees, all of 
which reported recent actions. 

In a separate business session 
the Group Legal Services Commit- 
tee discussed amone activities for 
the current vear exvloring in great- 
er depth the availability of legal 
services to Floridians. The group 
also discussed the financing of le- 
gal services and the accompanying 
ethical considerations. 

After making appointments to 
varions subcommittees, the Admi- 


Committees top to bottom, are: Family 
Law, Legal Aid and Indigent Defendant, 
Judicial Selection and Judicial Adminis- 
tration, and Florida Court Rules. 
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un at General Meeting of Committees 


ralty and Maritime Law Committee 
discussed the possibility of section 
status for the committee after so- 
lidifying the membership. Several 
other topics were reviewed and 
the ~~ has scheduled a meet- 
ing to effect program and relative 
needs. 

The American Citizenship Com- 
mittee, under the leadership of 
chairman John E. Norris, discussed 
organization and promotion of Law 
Day 1972. Also slated as a future 
committee activity was a high 
school educational program on ad- 
ministration of law. — 
to Norris, the group discusse 
changing the name of the commit- 
tee to the Law Day Committee 
and increasing the committee’s 
membership. 

The Lawyer Referral Committee 
discussed the organization of the 
proposed lawyer referral 
service, the amending of the re- 
ferral service rules and the ap- 
proval of local referral agencies. 
Chairman Norman A. Sand report- 
ed that the committee in the past 
year has appointed a subcommit- 
tee on local referral agencies and 
worked toward establishment of a 
speakers bureau. He also reviewed 
for the committee possible expan- 
sion of lawyer referral services to 
the indigent and near indigent, and 
to group organizations such as 
unions. 

The Florida Court Rules Com- 
mittee heard a final report of the 
Civil Rules Subcommittee and a 
report of rejected rule proposals 
by the Criminal Rules Subcommit- 
tee. Henry P. Trawick, Jr., chair- 
man, reported that the work of 
other subcommittees will be re- 
viewed prior to preparing a report 
for the Board of Governors in 
January. 

The Criminal Procedure Rules 
Subcommittee amended two rules 
and rejected two other suggestions 
during its meeting. Albert Datz, 
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chairman, reported that the group 
proposed mw on procedure for 
insanity defense when state ap- 
proval is given and a procedure on 
discovery dispositions. 

of proposed 
rule changes for the last four years 
were discussed by the Courts of 
Lesser Jurisdiction Subcommittee, 
Evans Crary, Jr., chairman. He 
reported that the committee will 
continue to study existing rules and 
procedures. 

C. Harris Dittmar, chairman of 
Federal Rules, reported his subcom- 
mittee studied proposed changes to 
Rule 45 of Federal Rules of Crim- 
inal Procedure for recommendation 
to the Board of Governors. 

Appellate Court Rules Subcom- 
mittee, Mallory Horton, chairman, 
discussed possible revision of sev- 
eral rules during its meeting. Fu- 
ture plans, says Horton, will be to 
stabilize appellate rules after cur- 
rent revisions. 

The Military Law Committee, 
Wilfred C. Varn, chairman, dis- 
cussed the Board-approved Navy 
Pilot Program for Legal Assistance 
to Military Personnel at Pensacola. 
The Legal Assistance to Service- 
men Subcommittee hopes to im- 
plement the program on a trial 
basis when approval by the Su- 
preme Court is obtained. The 
group also discussed assistance to 
POW/MIA. 

Legislation on revocation of jury 
trials in traffic cases will be sub- 
mitted to the Board by the Traffic 
Courts and Safety Committee for 
the 1972 Legislature, according to 
committee chairman Edgar Booth. 
This committee also plans to pre- 
pare a traffic court manual and uni- 
form bond procedures for Florida. 

The Workmen's Compensation 
Committee recommended legisla- 
tion in two areas and adopted a 
bill for submission to the legisla- 
ture on another matter during its 
meeting, according to Charles Vo- 


celle, chairman. The legislative 
bill, if passed, would create an Ap- 
pellate Court of Industria] Claims. 
The committee recommends that 
upon stipulation of the parties, at- 
torneys’ fees may be set by judges 
of industrial claims without testi- 
mony, affidavits or other evidence 
and that the Second Disability 
Fund be brought in as a party in 
the initial stages of a claim where 
the claim is one involving the Spe- 
cial Disability Fund. This com- 
mittee also plans to request the 
Florida Industrial Relations Com- 
mission to furnish each industrial 
claims judge with a set of Southern 
Reporter or Southern Reporter, 
Florida Cases, and that the com- 
mission furnish court reporters or 
recording machines in lieu of court 
reporters. 

The Motor Carrier Subcommit- 
tee of the Administrative Law 
Committee discussed amendin 
two sections of Chapter 310, with 
recommendations that the commit- 
tee follow through with proposed 
legislation, Lewis H. Hill, Jr. 
chairman, conducted the meeting. 

Establishment of a pilot training 
course for paraprofessionals in con- 
junction with the Hillsborough 
County Bar Association was dis- 
cussed by the Economics of Law 
Practice Committee as a possible 
project. The group, headed by 
Doris Dudney, also expressed unan- 
imous agreement that another eco- 
nomic survey of The Florida Bar 
is needed. The committee is investi- 
gating the possibility of conducting 
the survey by questionnaire. Bob 
Bratzel and John Carlon were 
named to a subcommittee to pre- 
pare protective legislation regard- 
ing computer use to be submitted 
to the Board prior to the opening 
of the 1972 Legislature. The com- 
mittee also discussed financing of 
legal services and sending a mem- 
ber of the committee and a repre- 
sentative from the Bar staff to an 


William Reece Smith, Jr., presented certificates of life 
membership in The Florida Bar Foundation to Robert M. 
Curtis, Ft. Lauderdale, and Patrick G. Emmanuel of Pensa- 
cola during the General Meeting of Committees in Ft. 
Lauderdale. Emmanuel was elected president of the Foun- 
dation. Other life members not present for the ceremony 
were Ray Ferrero, Jr., Ft. Lauderdale, and Joel R, Wells, 


econmics conference in Toronto in 
June. 

The Professional Association 
Committee reviewed the status of 
Florida law re professional associa- 
tions, then set as a future project 
the review of the new capital stock 
tax law and proposed corporate 
income tax as it affects professional 
associations for attorneys. It also 
discussed preparation of necessary 
statutory language changes in the 
Integration Rule; fee structure for 
fees charged for initial and annual 
reports, and establishment of pro- 
cedures for answering questions 
submitted by attorneys regarding 
the operation of a professional 
corporation. 

The ABA Liaison Committee, 
Robert M. Ervin, chairman, dis- 
cussed ABA membership among 
members of The Florida Bar and 
ways to develop cooperation be- 
tween the two bar associations. 
The chairman noted that ABA 
membership had increased during 
the past year among Florida Bar 
members. 

The Florida Bar Journal Editori- 
al Committee discussed the need 
for additional and expanded cov- 
erage, particularly in the areas of 
ethics education, grievance actions, 
public relations, and economics of 
law practice and other current 
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topics, It was suggested that the 
committee contact the Disciplinary 
Procedure Committee and the Pro- 
fessional Ethics Committee in an 
effort to cooperate in giving pub- 
licity to grievi ce cases. The group 
unanimously agreed to recommend 
to the Board of Governors that the 
Journal publish an August issue 
and that sufficient funds be pro- 
vided to cover the cost in order to 
overcome a summer communica- 
tions gap. The committee further 
discussed the feasibility of under- 
taking a reader response survey so 
that it can determine what lawyers 
wish to read in the Journal. Hal S. 
McClamma is chairman of the 
committee. 

Discussion against combination 
of the Administrative Law, the Mo- 
tor Carrier and the Regulated Utili- 
ties Committees was carried on by 
the Regulated Utilities Law Com- 
mittee during its session. Proposed 
legislation is under consideration, 
and the committee plans to study 
rules of practice of the Florida 
Public Service Commission and the 
feasibility of Class B Practitioners, 
according to R. Y. Patterson, Jr., 
chairman. 

Joseph Z. Fleming, chairman of 
the Labor Relations Law Commit- 
mittee, presented a seminar on the 
Occupational Safety and Health 


Jr., Orlando. Retiring Foundation President Smith is also 
a life member. In second photo, Howard P. Rives, member 
of the Board of Governors from Clearwater presents to 
Smith a check for $2000 to The Florida Bar Foundation 
during the luncheon meeting. The donation is a gift from 
the Clearwater Bar Association made up of contributions 
to its memorial fund. 


Act of 1970 during the meeting of 
that committee. The group elected 
a project chairman to plan future 
programs, including an agricultural 
labor project, a public employee 
legislation seminar for legislators 
and a project for coordination of 
labor relations seminars between 
The Florida Bar Labor Law Com- 
mittee and the Georgia Bar 
equivalent. 

The committees on Judicial Se- 
lection, Tenure & Compensation 
and Judicial Administration held a 
joint meeting on Friday. Edgar 
Dunn, counsel to the Governor, pre- 
sented background information on 
Judicial Nominating Councils at 
the request of both committee 
chairmen, James H. Walden and 
Ralph R. Quillian. Discussion fol- 
lowed on the hearing draft of the 
proposed revision of Article V, with 
Sandy D’Alemberte, chairman of 
the House Judiciary Committee, in 
attendance. 

The Integration Rule and By- 
laws Committee, Edward J. Atkins, 
chairman, discussed a report of The 
Florida Bar Special Committee on 
Professional Associations and _rec- 
ommended changes to the Inte- 
gration Rule related to unautho- 
rized practice of law. The commit- 
tee also discussed policy and pro- 
cedure of the Board of Governors 
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for handling legislative matters, 
and urged that the president ap- 
point a special study committee to 
review present policies. 

The International and Compara- 
tive Law Committee discussed the 
annual Inter-American Lawyer Ex- 
change Program set for March 11- 
18 in Caracas, Venezuela; a visit 
to Florida by Central and Sout’) 
American lawyers; coordination of 
the committee’s activities with 
other international organizations; 
and the Cuban Refugee Program. 
The committee is considering gath- 
ering information on the Cuban 
Refugee Program for use by the 
Florida Congressional delegation. 
Liaison is also being set up with 
various international organizations. 
James J. Cooney is chairman of 
the committee. 


Robert C. Scott, chairman of the 
Family Law Committee, reported 
that his committee discussed the 
new no-fault divorce act and its 
application in the various circuits. 
Committee members expressed 
their views that while not perfect, 
the new no-fault divorce act was 
an improvement over the former 
act. The committee has instituted 
a survey of all circuit judges with 
regard to awarding of costs, award- 
ing of fees, awarding of temporary 
costs, awarding of temporary attor- 
neys’ fees, and effect of retainer 
from petitioner on award of tempo- 
rary costs and fees. The committee 
will consider the need for an anul- 
ment bill, and after more experi- 
ence with the no-fault act, report- 
edly will consider changes in that 
act. 

The Aerospace Law Committee, 
Paul A, Gore chairman, discussed 
the feasibility of publishing a com- 
pilation of all Florida aviation laws. 
It also discussed drafting legisla- 
tion which would permit the at- 
tachment of leased aircraft by 
mechanics for work performed up- 
on the aircraft and the completion 
of a study of all aviation laws of 
the 50 states, including control of 
intrastate air lines. 


A statewide youth and the law 
educational program was discussed 


by the Delinquency and Crime 
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Representative Sandy D’Alemberte addressed the committee and section mem- 
bers at the luncheon meeting September 24, He told them what the newest 
draft of Article V presents for court reform. To his left are President John Mc- 
Carty, President-elect William Reece Smith, Jr., Executive Director Marshall 
R. Cassedy and Edgar Dunn, general counsel for the Governor. 


Prevention Program Committee, ac- 
cording to Walter W. Sylvestor, 
chairman. The committee also dis- 
cussed problems of manpower and 
finances in the Parole and Proba- 
tion Department and the Tampa 
program for hiring ex-convicts. The 
chairman expressed regret for the 
poor attendance at the meeting 
and the lack of interest of the Bar 
in the past for the committee’s main 
project. 

Proposed Article V, the price 

freeze, occupational license tax 
problems and the uniform traffic 
code were the subjects discussed 
by the Local Government Commit- 
tee. Osee R, Fagan, chairman, re- 
ported the committee plans to 
support revision of Article V as it 
relates to local government. It also 
made tentative plans to meet with 
the Florida League of Cities in 
October. 
_ The Probate and Guardianship 
Procedure Rules Subcommittee, 
Harold R, Clark, chairman, dis- 
cussed the final drafts of proposed 
amendments and several new pro- 
bate and guardianship procedure 
rules at its session. It retained for 
further consideration a proposed 
new rule regarding the procedure 
for entry into safe deposit boxes 
of deceased persons, and pledged 
continuing study of procedure 
rules. 


Section Reports 


The new General Practice Sec- 
tion called its first executive coun- 


cil meeting at the General Meeting 
on Saturday. Discussed were a 
membership drive and dues struc- 
ture. Subject to Board approval, 
the section dues will be $5 per 
year. The section hopes to review 
areas of licensing, specialization 
and economics of practice in line 
with section bylaws. J. Robert Mc- 
Clure, Jr., section chairman, led 
the meeting. 

Several committees of the Cor- 
poration, Banking and Business 
Law Section made reports to the 
chairman, John H. Gunn, during 
its meeting on Saturday. The Com- 
mittee on Liaison with Nonlawyers 
reported that it plans to contact 
the Florida Savings and Loan 
League and other bank counsel to 
urge the formation of correspond- 
ing committees to work with it and 
the Commercial Banking Commit- 
tee. Alexander Paskay presented 
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The Legislation Committee of the Real Property, Probate 
and Trust Law Section met Saturday morning, September 


25, to discuss bills they will offer to the Board of Gover- 


the report of the Bankruptcy Com- 
mittee. The committee has agreed 
to plan a statewide seminar on 
Bankruptcy Practice and Procedure 
hopefully in conjunction with the 
Bar's Continuing Legal Education 
Department or in cooperation with 
the four state law schools, The 
committee chairman asked mem- 
bers to critique the proposed Bank- 
ruptcy Rules of Practice and Proce- 
dure for consolidation and presen- 
tation to the Chief Justice of the 
United States as the official view 


of the section. The committee also 
resolved to establish a liaison with 
the Bar's Committee on Availabili- 
ty of Legal Services for the purpose 
of advising indigents of the avail- 
ability of relief under the National 
Bankruptcy Act and to furnish 
representation where warranted. 

The comments of the Bankruptcy 
Committee on the Proposed Rules 
of Practice and Procedure will be 
discussed at an executive commit- 
tee meeting of the section sched- 
uled for next January. 
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The Uniform Commercial Code 
Committee of the section reported 
that it wishes to sponsor a change 
in the code to provide centralized 
filing in certain cases and that it 
has discussed the lack of certifica- 
tion by the Secretary of State’s of- 
fice of its reports on examination 
of its records as to Uniform Com- 
mercial] Code. 

The Patent and Trademarks 
Committee chairman reported he is 
drafting a resolution as to mailing 
constituting delivery, with a three- 
day extension for the section’s con- 
sideration since several patent at- 
torneys report failure to meet filing 
deadlines due to mail delays. 

The chairman reported that the 
Corporation Law Committee has 
been asked to work with the Flor- 
ida Law Revision Commission, 
which plans to overhaul Florida 
Statute Chapter 608, with a mem- 
ber of the section, Jack Chambers, 
doing the drafting. 

The Legislation Committee of 
the Real Property, Probate and 
Trust Law Section had a busy ses- 
sion, according to Chairman Bert 
McIntosh. Several items on the 
committee agenda were voted on. 
Paul Anton of Hollywood was 
appointed chairman of a subcom- 
mittee to draft legislation on as- 
sessments. Mr. Anton was also 
named chairman of a continuing 
subcommittee to consider amend- 
ments on the homestead statute for 
the 1973 Legislature. 
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OPINIONS OF THE ATTORNEY GENERAL 


MISDEMEANOR TRIALS—USE OF 
THREE JURORS—ART. I, SEC. 22, 
FLORIDA CONSTITUTION; SEC. 
913.10, F. S. 
TO: Jerry Bross, County Solicitor, Bre- 
vard County 

In a misdemeanor case, a defendant 
may lawfully be tried before a jury of 
only three members when he waives a 
jury of six members and agrees to be 
tried before a three-member jury. Suc’ 
waiver should be in writing and be with 
the approval of the court and the con- 
sent of the state. August 16, 1971; 
071-240 


MUNICIPAL COURTS—TRANSFER 
TO COURT PROVIDING JURY TRIAL 
SEC. 932.61 
TO: Donald Barmack, Judge, Miami 
Municipal Court 

After a case is transferred from a 
municipal court to a court providing jury 
trial, pursuant to Section 932.61, 1970 
Supplement to Florida Statutes, and after 
charges are filed in the latter court by 
the prosecuting rt thereof, the de- 
fendant may waive trial by jury, in writ- 
ing, with the consent of the court and 
the prosecuting attorney. If the defendant 
thus waives trial by jury in the trans- 
feree court, this does not cause the case 
to be transferred back to the municipal 
court from which it has been transferred. 
August 11, 1971; 071-237 


CRIMINAL FINES—COLLECTION 
ON INSTALLMENT BASIS— 
AGO 057-370, 061-22 
TO: John A. Madigan, Jr., Counsel, 
Florida Sheriffs Association 

When a trial court imposes a fine upon 
a defendant in a criminal case, that court 
has no power to require the sheriff to 
collect such fine in installments. August 
9, 1971; 071-231 


JURIES—ELIGIBILITY OF 18-YEAR- 
OLDS TO SERVE-SEC, 40.01(1), F. S. 
TO: James L. Livingston, Legal Ad- 
visor, Highlands County Juror 
Committee 
Despite the fact that a person who is 
18 years of age or older is now eligible to 
vote, Section 40.01 (1), Florida Statutes, 
requires that he or she be “over the age 
of 21 years” in order to be eligible for 
jury duty in Florida. August 5, 1971; 
071-216 


CIRCUIT JUDGES—USE OF COUNTY 
FUNDS FOR SECRETARIAL HELP— 
SEC, 43.03, F. S. 
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TO: W. L. Fitzpatrick, Judge, 14th 
Judicial Circuit 

A board of county commissioners may, 
in its discretion, authorize the pence 
ture of county funds to provide secre- 
tarial assistance reasonably necessary for 
the performance by a circuit judge of his 
official duties in the county. An official 
court reporter may perform and be com- 
pensated for pa services if they are 
over and above those required to be per- 
formed by him or her under Chapter 29, 
Florida Statutes, August 30, 1971; 
071-259 


DUAL OFFICE HOLDING-SEC. 5, 

ART. II, FLORIDA CONSTITUTION 

TO: Harold W. Long, Jr., Small Claims 
Court, Martin County 


An assistant state attorney is not an 
“officer” within the dual-office prohibi- 
tion of the Constitution, Section 5 of 
Article II; nor are the duties of the posi- 
tion incompatible with those of a small 
claims court judge under the common- 
law rule of incompatibility. August 31, 
1971; 071-263 


INVESTIGATORS — COUNTY SOLICI- 
TOR—POWERS AND DUTIES—WEAP- 
ONS 


To: Jerry Bross, Brevard County So- 
licitor 

Investigators for the county solicitor of 
Brevard County do not have the same 
powers as those granted to investi- 
gators for the state attorney, although an 
investigator for the county solicitor may 
carry weanons if acting within the scope 


of his authority. May 28, 1971; 071-127. 


COUNTY JUDGE — ADDITIONAL 
JUDGE — GENERAL LAW — LENGTH 
OF TERM 


To: Harold R. Clark, Duval County 
Judge 

Where the legislature is authorized by 
the constitution to provide an additional 
county judge in a particular county, such 
a statute would not need to pens with 
the notice or referendum attached to local 
bills, and the statute creating the judge- 
ship should provide that appointment by 
the governor should be subject to election 
in 1972. May 19, 1971; 071-113. 


MUNICIPAL JUDGES—ACTING AS 
COMMITTING MAGISTRATE—ART. V 
CONSTITUTION 


TO: Don J. Caton, Assistant City At- 
torney, Pensacola 

Current law of Florida does not permit 
a municipal judge to act in the capacity 
of a committing magistrate. June 30, 
1971; 071-176 


IMPROPER USE OF UNITED STATES 
FLAG-—SEC. 256.05, 256.06, 256.07 
TO: K. C. Alvarez, Chief of Police 
Department, Ocala 

Statutes defining improper use, mutila- 
tion, or disrespect for the Flag of the 
United States are violated only when a 
bona fide flag has been so abused. June 
15, 1971; 071-151 


PUBLIC DEFENDERS—UNIVERSITY 
PROFESSORS — SUPPLEMENTAL 
COMPENSATION — SECS. 15 AND 
16, CH. 70-90, LAWS OF FLORIDA 
TO: Richard W. Ervin III, Public De- 
fender, Second Judicial Circuit 

A full-time public defender may not 
receive supplemental compensation from 
a federal agency; a full-time assistant 
public defender may receive supple- 
mental compensation from a_ federal 
agency; a university professor may re- 
ceive supplemental compensation from a 
federal agency if first approved by the 
Divisicn of Perscnnel and Retirement or 
by the Board of Regents. Jun> 18, 1971; 
071-162 


COUNTY JUDGES’ FEES — SEARCH 
OF RECORDS —SECS. 36.17, 28.24 
& 
TO: Richard M. Stanley, President, 
Florida County Judges’ Association 
County Judges must charge fees for 
the search of the indexes or other 
records; indexes records do fall within 
the contemplation of F. S. 28.24; and 
county judges are obliged to charge 
state and federal agencies fees for 
searches of the indexes. June 11, 1971; 
071-141 


LANDLORDS — TENANTS — 
713.67, 713.68, 713.69 F. S. 
TO: Marvin U. Mounts, Jr., County 
Solicitor, Palm Beach County 

A landlord may not padlock the apart- 
ment house door of a tenant who is 
delinquent in rent as a self-help method 
to enforce his landlord’s lien, nor is a 
tenant criminally responsible if thereafter 
he cuts the mvs. and removes his 
personalty from said premises. June 16, 


1971; 071-152 
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TOPICS THE DAY 


NEW 


Economics Roundup 


Surveys of Lawyers’ Income Indicate Firms 
Beginning to Compete with Corporations 


According to an economic survey 
conducted by the Young Lawyers 
Section of the Dade County Bar, 
lawyers just starting to practice in 
the county are earning at least 
$3,000 more than did new lawyers 
in 1969 (The survey is based on 
227 replies from 1,000 question- 
naires circulated in late 1970.) 

First-year lawyers in 1970 earned 
about $11,000. In a 1969 statewide 
economic survey conducted by The 
Florida Bar Young Lawyers Sec- 
tion, the results showed that young 
lawyers in the Miami area earned 
a median starting salary of $7,500, 
and earned a median salary of 


$8,000-$8,500 after one year of 
practice. 
The Dade survey separated 


responses into four categories—all 
attorneys, practicing law or not; 
attorneys practicing alone or with 
one other attorney; firms of three 
to 15 attorneys, and firms of 16 
or more members, According to 
Karl Block who reported the sur- 
vey findings in the Dade County 
Bar Association Bulletin, the eco- 
nomic success of young lawyers 
bears some relation to the size of 
the firm with which he practices. 

Young lawyers who practice in 
firms of three to 15 lawyers seem 
to enjoy higher income in the first 
three years of their practice. How- 
ever, after the third year the in- 
come of lawyers in the larger firms 
continues to rise while the income 
of the small firm lawyer levels off. 

Average income for all attorneys 
in Dade County in all kinds of posi- 
tions and employments after five 
years of practice was $22,700. The 
only group faring better after this 


much experience was the sole 
practitioners or two-member firms, 
whose average income was $38,166. 


Rise for General Counsel 


The median salary for general 
counse] increased significantly dur- 
ing 1970, according to a report 
released by Danie] J. Cantor & 
Company, management consultants 
to the legal profession. 

In its annual publicaton, 1971 
Compensation Survey of General 
Counsel and Corporate Legal 
Staffs, the consulting firm reports 
a median salary for general counsel 
of $70,000, At the other end of the 
scale, the median salary for cor- 
porate attorney-trainees is reported 
at $14,500. 

The survey includes information 
about the salaries, bonuses, and 
fringe benefits for 778 lawyers from 
46 selected corporations in the 
United States. Data was analyzed 
by the size of the legal staff, the 
of admission to the bar, the 
ocation of the company, and its 
industrial classification. 

A majority of general counsel 
throughout the United States are 
corporate vice presidents and have 
jurisdiction over the corporate sec- 
retarial function as well as such spe- 
cialized activities as labor, patent 
and tax law, and insured claims 
settlement. As reported, more than 
80% of the general counsel receive 
stock options, 70% participate in 
pension plans, but only 25% share 
in profit trusts. 


Corporation Lawyers 
The law departments of corpora- 
tions are now competing with pri- 


vate law firms in the salaries paid 
young lawyers, another study con- 
ducted by the management con- 
sulting firm of Altman & Weil, Inc., 
of Ardmore, Pa., showed. The study 
drew responses from 108 compa- 
nies, only some of which had hired 
new attorneys during the period 
June 1970 to June 1971. 


The median starting rate for 
inexperienced lawyers was $13,500. 
Lawyers with one year of experi- 
ence received a median salary of 
$14,000, and those with two or 
three years of experience a median 
of $15,300. Lawyers with four or 
five years of experience were paid 
a median starting salary of $18,750. 

These salaries appear to be 
directly competitive with those 
paid by many large private firms, 
according to Robert I. Weil, a 
principal in the consulting organi- 
zation. The participating corpora- 
tions were manufac- 
turing and petroleum companies 
(65%) and generally very large. 
Sixty percent had gross sales in 
excess of $1/2 billion. 


Recession Results 


The average lawyer in private 
firm practice felt the effects of the 
recession during 1970, according to 
another report recently released 
by Daniel J. Cantor & Company. 


The firm collected information 
from 2160 lawyers in 117 law of- 
fices located throughout North 
America. The results are provided 
in its publication, 1971 Economics 
Study of Private Law Firms. 

The consulting firm reports mean 

oss receipts per lawyer of $53,412 
rom the practice of law. This fig- 
ure is a decrease from last year of 
$378. Net earnings were also re- 
ported less at $34,736, a decrease 
of $906. 

. Overhead (excluding employed 
lawyers) as a percentage of gross 
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receipts continued to rise to 35.0% 
from 33.7% a year ago. Of the 
components of overhead, employ- 
ment costs for secretaries and other 
nonprofessional assistants are by far 
the largest, at slightly under 50% 
of 


Florida Law Partners 


In another survey of Florida law 
partners, Robert I, Weil of Altman 
& Weil, Inc., reported that the 
1967 average practice income of 
partners and proprietors in certain 
Florida law firms was $5,000 below 
the national average. The recently 
released Census of Law Firms 
included only sole proprietors and 
partners who employed four or 
more persons. 

Average income of partners and 
proprietors in studied Florida firms 
was $34,000. The nationwide av- 
erage was $39,000. Georgia part- 
ners-proprietors had average in- 
comes of $42,000, Louisiana 
$37,000. 

Overhead costs, other than asso- 
ciate lawyers compensation, took 
an average of 39% of the Florida 
law firm’s fee dollar. The national 
norm was 36.5%. The average 
studied Florida firm grossed $226,- 
300, spent $36,700 on nonlawyer 
payroll and $50,500 on non-payroll 
expenses. 

Although the census provides in- 
formation regarding the average 
salaries of associate lawyers, events 
since 1967 have made the dollar 
data obsolete. Still of interest is 
the relative average amounts paid 
associates in different locations. 
Using the New York City Metro- 
politan Area average as 100%, this 
is how other places compare: Los 
Angeles 107%, San Francisco-Oak- 
land 97%, Connecticut 72%, Dis- 
trict of Columbia 116%, Florida 
73%, Chicago 98%, Boston 87%, 
Detroit 88%, Saint Louis 75%, 
Cleveland 91%, Philadelphia 85%, 
and Houston 99%. The firms in- 
cluded in the study employed 
22,305 associates. 

Nationally, the studied firms 
employed an average of 1.28 non- 
lawyers per lawyer. States where 
studied firms average 1.3 or more 
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Henry P, Trawick, Jr., of Sarasota, was reelected chairman of the Florida Law 
Revision Commission during a meeting held in conjunction with the General 
Meeting of Committees at Pier 66 in September. During discussion of various 
recommendations of an organization committee, the group carried a motion to 
delete the requirement that the commission headquarters be located at the 
University of Florida Law Center, that the name of the group be changed to 
Florida Law Revision Council, that the statutory quorum requirement be 
abolished, that appointments to the council be made on a nonpolitical basis, 
and that the council’s budget be included in that of the state legislature. 


nonlawyer employees per lawyer 
include: Arizona, California, Con- 
necticut, Florida, Louisiana, Mas- 


sachusetts, New Jersey (highest 
with 1.54), New York and Pennsyl- 
vania. 


Increase in Dues Provides Assistant 
Staff Counsel for Disciplinary Program 


With the necessary funding pro- 
vided by the dues increase voted at 
the annual meeting in June, The 
Florida Bar headquarters staff add- 
ed an assistant staff counsel on 
October 1. 

Curtis A. Whittington, Jr., a re- 
tired United States Air Force Col- 
onel, will work with Norman A. 
Faulkner, staff counsel, in the Bar 
disciplinary program in Tallahas- 
see. Another assistant staff counsel, 
Patrick Podsaid, maintains the 
Bar’s Miami office. 

Whittington resigned as staff 
judge advocate at Robbins AFB, 
Georgia, in July. He had been re- 
siding in Gainesville prior to his 
appointment. A native of Missis- 
sippl he received his B.S. degree 
with honors in 1939 from Mississip- 
pi State University. He did gradu- 
ate work in economics and soci- 
ology at Louisiana State University 
a then entered the U. S. Army 


Air Force. 

In 1946 he requested relief from 
active duty in order to enter the 
University of Florida Law School. 
He was graduated there in 1948 
and began general practice in Mer- 
ritt Island. He was recalled to 
active duty in 1951 and a year later 
was assigned to the Pentagon in the 
Office the Judge Advocate Gen- 
eral. During his civilian and mili- 
tary career he has been 
admitted to practice before the 
Florida Supreme Court, the U. S. 
Supreme Court, the Military Court 
of Appeals, the U. S. Tax Court and 
the U. S. Court of Claims. 

Whittington and his wife Jeanne 
have four children. His oldest son, 
Michael, also an attorney, received 
his J.D. degree last year from the 
University of Florida and presently 
is a captain in the Judge Advocate 
Corps stationed at McCoy AFB, 
Orlando. 
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Defense Is His Game 


On Gridiron or in Courtroom 


Buoniconti Is Ready to Tackle 


Nick Buoniconti is a man in 
motion. From July to January it’s 
on a football field, and off-season 
it’s on a variety of cases he handles 
as an associate of the Miami law 
firm of Frates, Floyd, Pearson & 
Stewart, P.A. 

Buoniconti, star middle _line- 
backer for the Miami Dolphins, 
was admitted to The Florida Bar 
last April, at which time he was 
already clerking under the super- 
vision of Ray Pearson at the law 
firm. Prior to his trade to the Dol- 
phins in 1969, he had practiced 
law in Boston while playing for the 
Boston Patriots (now New England 
Patriots ). He is still a member of 
the Massachusetts and Boston Bar 
Associations and recently became a 
member of the Dade County Bar 
Association. 

“Nick is a natural leader,” says 
his employer Ray Pearson. Dolphin 
head coach Don Shula agrees. 
“Veteran Buoniconti is an excep- 
tional linebacker and gives the 
defense direction and leadership.” 
Buoniconti has won all-league hon- 
ors and has been named to the All- 
Time AFL Team by the Pro Foot- 
ball Hall of Fame. He has been 
defense team captain since first 
donning the aqua and orange, and 
last year was named best defensive 
back. In his rookie year with the 
Dolphins he was voted Most Valu- 
able Player. 

At the University of Notre Dame, 
where he was team cocaptain and 
an All American guard, he earned 
a degree in economics in 1962. He 
was drafted immediately by the 
Patriots. Six years later he received 
his law degree from Suffolk Law 
School and began practicing law 
off-season, On season Buoniconti 
was the Patriots’ all-time leader in 
interceptions and tackles. 

Buoniconti hasn’t limited his 
energies to law and football. He has 
his own radio sports show on Mi- 


ami station WGBS Monday through 
Friday, which has been extremely 
popular. The five-minute commen- 
tary naturally highlights football 
during its season, and off-season 
hits on current sports topics. He 
also recently became owner of a 
restaurant and lounge in Miami. 
According to the secretarial staff 
at Frates, Floyd, Pearson & Stew- 
art, “It’s thrilling” to work with 
a Dolphin star, Ray Pearson says 
“Nick has a lot of drive and mes 
but in a nice way. He’s a very 
likable guy. We think he will make 
a fine lawyer in this area.” Last 
winter Buoniconti worked on busi- 
ness litigation and personal injury 
cases and did some work in the 


Dade Metro Court. When he 


abandons his football career he 
hopes to do litigation work. “I think 
my forte will be in courtroom work. 
It's like being on a football field 
because you must always be on 
your feet ready to react.” 


Buoniconti is an active member 
of the National Football Players 
Association, traveling extensively 
to talk with other teams and con- 
duct negotiations. Married and the 
father of a daughter and two sons, 
he found time from his busy sched- 
ule in June to attend the Bar's con- 
vention at the Doral Country Club 
—as a special guest in the youth 
hospitality room where he con- 
ducted a football clinic and signed 
autographs for young admirers. He 
also was able to attend several 
social functions. 


ABA Young Lawyers 
To Assist POW Families 


The ABA’s Young Lawyers 
Section will conduct a nationwide 
program providing legal assistance 
to some 1,600 families of military 
personnel in Southeast Asia who 
are prisoners of war or missing in 
action, The program was announc- 
ed by Robert P. Murray of Lake- 
land, chairman of the section. 

Walter S. McLin of Leesburg 
has been appointed chairman of a 
new section committee which will 
conduct the program. Through co- 
operation of Young Lawyers groups 
in various states, the committee will 
work toward three objectives: 

—Provide help to those families 
who are having civil legal problems 
due to the absence of the sae 

—Suggest remedial state 
tion to aid these families in solvin 
their legal problems, with specia 
emphasis on the sale and transfer 
of personal property; 

—Collect, catalog and distribute 
to the state associations informa- 
tion on various civil legal problems 
encountered by the families and 
the solutions offered. 

The committee will concentrate 
efforts in 11 states where most of 
the families reside. They are: Cali- 
fornia, New York, Texas, Virginia, 
Ohio, North Carolina, Pennsyl- 
vania, Illinois, Washington, Georgia 
and Massachusetts. 

The program has already proven 
successful in Florida. Families 
there have been offered legal assis- 
tance by the Young Lawyers Sec- 
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tion of The Florida Bar. Through 
the efforts of a committee appoint- 
ed by the governor and chaired by 
Mr. McLin, remedial legislation 
was enacted this year to relieve 
certain legal problems. 

Among other changes, Florida 
law now allows an absentee’s wife 
to petition the circuit court for an 
order authorizing sale or transfer of 
property without going through a 
full conservatorship, the usual pro- 
cedure which places property un- 
der the jurisdiction of the courts 
and requires frequent petitions for 
handling each specific transaction. 


Legal Administrators 
Announce Convention 


The first convention of the re- 
cently formed Association of Legal 
Administrators will be held in Fort 
Lauderdale in January. 

Keynote speaker for the con- 
vention will be William B. Spann, 
chairman of the House of Dele- 
gates, American Bar Association. 
Co-featured with Mr, Spann will be 
Dr. Melvin P. Reid, a psychologist 
specializing in employee morale 
and communications, General em- 
phasis throughout most of the 
schedule is on workshops rather 
than formal lectures. 

The convention will take place 
from January 12 through January 
14 at the Pier 66 Hotel. The asso- 
ciation’s committees will meet dur- 
ing the evening of January 12th. 
On Thursday, January 13, Mr. 
Spann will deliver a keynote ad- 
dress on the relationship between 
the legal administrator and the 
legal profession, This will be fol- 
lowed by workshops to discuss the 
role of legal administrators in the 
private law firm, the corporate 
law department and in the public 
sphere, including courts and 
agencies. 

Registration and more compre- 
hensive information is available, on 
request, from The Secretary, Asso- 
ciation of Legal Administrators, 
P. O. Box 2324, Fort Lauderdale, 
Florida 33303. 
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Supreme Court Revises Criminal, 


Civil and Traffic Court Rules 


The Supreme Court late in Sep- 
tember filed three opinions which 
considerably altered Florida Rules 
of Civil and Criminal Procedure 
and approved three amendments 
to recently adopted Florida Traffic 
Court Rules. 

The Civil Procedure alterations 
made available for the first time 
forms for the petition for the dis- 
solution of marriage to replace the 
old divorce complaint form, and 
prescribed several other petition 
forms long awaited by Florida 
attorneys. 

The amended and new rules of 
Rules of Criminal Procedure go 
into effect on December 13. The 
opinions were handed down Sep- 
tember 29 and 30, respectively. 
Two of the Traffic Court Rules 
went into effect immediately after 
the September 29 opinion was is- 
sued, and a third will take effect 
on January 1, 1972. 


The new rules promulgated by 
the court in civil procedure include 
Rules 1.035 dealing with court re- 
porters; 1.070 on process; 1.080, 
service of pleadings and papers; 
1.110 on general rules of pleading; 
1.431 which deals with trial jury; 
1.611 pertaining to dissolution of 
marriage, and 1,627 dealing with 
trust accounting. In addition to 
form 1.943 which is the petition 
for the dissolution of marriage, new 
forms prescribed by the court in- 
clude: form 1.975, financial state- 
ment for dissolution of marriage; 
1,995, final judgment dissolving 
marriage; 1.950, trust qualification 
petition; 1.983, prospective juror 
questionnaire; 1.984 juror voir dire 
questionnaire; 1.989, judgment dis- 
missing for lack of prosecution, 
and 1,996, final judgment for 
foreclosure. 

Civil Procedure Rules which 
have been amended include: Rule 
1.100 on pleadings, motions and 
orders; 1.200 on pretrial procedure; 
1.450 dealing with evidence and 
1.490 on masters. 


The Florida Rules of Criminal 


Procedure have been amended to 
include a new numbering system. 
The new system has a prefix num- 
ber of 3 followed by a decimal in 
place of the old prefix number 1. 
Rule 3.025 on Court Administra- 
tion is new, calling for court re- 
porter fees to be in the amounts 
provided by Rule 1.035, Florida 
Rules of Civil Procedure. Adminis- 
trative responsibility shall be in the 
amounts provided by Rule 1.035, 
Florida Rules of Civil Procedure. 
Administrative responsibility shall 
be provided by Rule 1.020 of the 
Florida Rules of Civil Procedure. 
The purpose of these rules is to 
secure the efficient disposition of 
criminal cases and administration 
of the court’s business. 

At the request of the Traffic 
Court Review Committee, Rules 
6.03, 6.07 and 6.16 (e) of the new 
Traffic Court Rules have been 
amended. Rule 6.07, which deals 
with complaints-summons-form- 
use, will go into effect on January 
1. Local rules, covered by Rule 6.03 
and Rule 6.16, order of trial, are 
already in effect. 

The complete text of the new 
changes is expected to appear in 
Southern Reporter shortly. 

Reprints of both Florida Rules of 
Criminal Procedure and Florida 
Rules of Civil Procedure containing 
all amendments made by _ the 
Supreme Court of Florida since 
June 19, 1968, are available from 
the Bar Center at a cost of $1 per 


copy. 


AFTL Sponsors Course, 
Elects Officers at Doral 


Several hundred trial lawyers 
from across the state met at the 
Doral Country Club in Miami Oc- 
tober 8 and 9 for a comprehensive 
course on Florida no-fault automo- 
bile insurance. The program was 
sponsored by the Academy of Flor- 
ida Trial Lawyers in conjunction 
with its annual meeting. 
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Governor Reubin Askew ad- 
dressed the group at a luncheon on 
October 8. More than a dozen other 
speakers presented viewpoints 
about the law during the course, 
including William Schwartz of the 
American Trial Lawyers Associ- 
ation staff in Massachusetts, who 
outlined that state's experience 
with its no-fault law. 

At the conclusion of the program 
new officers for the Florida Acad- 
emy were elected. Lefferts L. Ma- 
bie, Jr., of Pensacola succeeded Ray 
Ferrero, Jr., Ft. Lauderdale, as 
president. Serving with him are 
Bill Wagner, Tampa, vice presi- 
dent; William M. Hicks, Miami, 
secretary; John A. Thabes, Ft. 
Lauderdale, treasurer, and C. J. 
Hardee, Tampa, parliamentarian. 

The organization also named 20 
new directors to help in establish- 
ing policies for the AFTL. Serving 
through 1972 are: Don Beverly, 
West Palm Beach; Warren M. 
Goodrich, Bradenton; Robert R. 
Johnson, West Palm Beach; John 
H. Lewis, Miami; Bernard J. Mas- 
terson, St. Petersburg; Thomas W. 
McAliley, Jr., Miami; Robert Or- 
seck, Miami; Donald J. Post, 
Miami; Steven A. Werber, Jack- 
sonville, and E. Earle Zehmer, 
Jacksonville. 

Board members named for 1971- 
1973 are: S. Sammy Cacciatore, Jr., 
Melbourne; Wesley A, Fink, Day- 
tona Beach; Barry V. Forde, Clear- 
water; Lawrence B. Friedman, 
North Miami Beach; Harry Good- 
mark, West Palm Beach; Brian 
T. Hayes, Tallahassee; Karl O. 
Koepke, Orlando; Lealand L. Lov- 
ering, Rockledge; Michael C. Ma- 
her, Orlando, and Wilmer H. 
Mitchell, Pensacola. 


Estate Planning Institute 
Set by University of Miami 


The sixth annual Institute on 
Estate Planning sponsored by the 
University of Miami Law Center 
has been slated for January 3-7, 
1972, at the Americana Hotel in 
Bal Harbour. 

Faculty members from across the 
nation have been invited, including 
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Michel G. Emmanuel of Tampa 
who will present the topic, “Death 
on the Installment Plan.” 

Panel discussions scheduled for 
the conclave include “Planning for 
the Protection of Incompetents, 
Young and Old,” “A Second Look 
at the Tax Reform Act of 1969,” 
“Recent Developments Concernin 
Estate, Gift and Income Taxation,’ 


“Estate Planning, the Middle Class 
and Economics,” and other topics 
relating to foundations, taxes and 
trusts. 

Lawyers who are interested in 
further information may contact 
Philip E. Heckerling, Director, In- 
stitute on Estate Planning, Univer- 
sity of Miami Law Center, P.O. 
Box 8087, Coral Gables 33124. 


Public's Use of Legal Aid, 
Referral Offices Ils Growing 


Statistical reports from 18 local 
legal aid and lawyer referral of- 
fices around the state indicate the 
public’s use of these services is 
increasing in most instances. Ac- 
cording to statistics submitted to 
Bar headquarters, the greatest 
number of cases handled by these 
offices deal with family law—di- 
vorce, nonsupport and child cus- 
tody. The second largest group of 
cases are landlord-tenant prob- 
lems, then financial or property 
cases. 

Of those offices replying to a 
request for case statistics, several 
indicated caseloads for the past 
year of more than 1,000. Four 
lawyer referral services reported 
applications for assistance in lo- 
cating a lawyer had increased 
over statistics reported in a survey 
published in the March issue of the 
Journal. The LRS’s reporting were 
Broward, Dade, Hillsborough and 
Jacksonville. 

There are 20 legal aid offices, 
independent of OEO legal services 
projects, in Florida. Some are 
large-scale operations and some 
are handled informally. Statistics 
were received from 12 of these, 
including Brevard County Legal 
Aid, Inc., Broward County Bar 
/ ssociation, Clearwater Bar Asso- 
ciation, Indian River County Bar 
Association, the Legal Aid Society 
of Dade County, Manatee County 
Bar Association, Martin County 
Bar Association, the Orange Coun- 
ty Legal Aid Society, the Legal 
Aid Society of Palm Beach Coun- 
ty, Inc., the Sarasota County Le- 
gal Aid Society, the Legal Aid 


Foundation, Inc., of Tallahassee, 
St. Petersburg Bar Association, the 
Legal Aid Society of Hillsborough 
County, and the West Pasco Bar 
Association. 

Financial 0 for legal aid 
and lawyer referral offices ranges 
from none to large alloeations from 
local government or the United 
Fund. Of those offices keeping 
such records, four replied the 
source of referrals to their office 
was other attorneys, former clients, 
welfare and government agencies 
and responses to publicity. Most of 
the offices said the amount of time 
spent by volunteer attorneys on 
cases was substantial but it was 
impossible to keep records on how 
much, Three offices assign attor- 
neys to spend a few hours one 
afternoon a week on legal aid 
cases, usually on a rotating basis 
among the volunteers. The Dade 
County Legal Aid Society has ap- 
pointed two full-time attorneys to 
these cases and employ a large 
clerical staff. 

Lawyer participation in legal 
aid or lawyer referral services 
varies widely. Five legal aid of- 
fices indicated all of their local 
bar association members volunteer 
time. These are in Tallahassee, 
Palm Beach, Broward County, 
Orange County and Clearwater. 
Indian River County Bar said 30 
out of 32 of its members volunteer 
time. 

The following chart provides a 
breakdown of statistics for the ser- 
vices responding to the request 
for statistics. 
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Legal Number 
Aid or Of Cases Number 
Referral For Dates Attorneys Type and Frequency Fund 
Office Indicated Participating Referred By Of Cases Sources 
Indian River 64 (1971) 30 Welfare, Red Divorces( 1), 
Cross, Govt. L-T(2),* 
Agencies Commercial( 3) None 
Tallahassee 480 (1971) 143 _ Divorces(1), 
L-T(2), Merchants(3) United Fund 
Brevard 1,454 (Sept. 1970- 
Sept. 1971) 114 - Restraining Orders, Filing Fees 
Family Law, L-T $2,300 
County Grant 
Martin 9 (1971) 30 - Breach of Purchase 
Support (No Divorces ) None 
Informal No Divorces None 


285 (June 1970- 


May 1971) 600 — Domestic( 1), L-T(2) None 
LRS 2,050 (Feb. 1970- 
Jan. 1971) 91 _ Family Law, L-T, Wills, 
Trusts Fees 
Manatee 250 (Sept. 1970- 
Sept. 1971) 10 - - None 
Palm Beach 160 (1970) 358 Family Law(1), 
Economic(2), Property(3) OEO, Court, 
Donations 
Dade County 
Legal Aid 1,069 (1971) 2 full-time Publicity, Support(1), Employment(2), 
attorneys, Social Agencies, Housing(3) Fees 
5 clerks Employers 


LRS 2,90u (1971) 225 Immigration, Insurance, 
Family Law Fees 

Hillsborough 

Legal Aid 2,738 (1970) 1 attorney, - Divorce(1), Custody(2), Court Fees 

3 clerks Paternity 
LRS 1,717 (Apr. 1970- Domestic, Workman's 
Apr. 1971) 84 Compensation, Real Estate, 

Negligence Fees 

Sarasota 1,640 (1971) - Divorce, Support, L-T 


Jacksonville 


LRS 891 (1971) . Publicity, Domestic( 1), 
Agencies, Collections(2), Negligence Fees 
Personal 


Clearwater 


260 (Oct. 1970- 
Sept. 1971) 175 Domestic, L-T, 
Collections None 


Domestic(1) Financial(2), 
Tenancy(3) 


Orange 2,975 (1971) 600 Previous Client, 
Welfare Agency 


St. Petersburg 351 (May-July 1971) 250 Domestic Relations(1), 
(Legal Aid & L-T 
LRS) 


*L-T: Landlord-Tenant 
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Broward 
Legal Aid 
Funding, 
Filing Fees, 

United Appeal 


NEWS 


General Practice Section Holds 


First Meeting, Invites Participation 


The Florida Bar’s newest section, 
the General Practice Section, gath- 
ered its executive committee for the 
initial assembly during the recent 
General Meeting of Committees, 
September 25, in Ft. Lauderdale. 

A reality after much consider- 
ation, the section had its bylaws 
adopted by the Bar's Board of Gov- 
ermnors in May. President John Mc- 
Carty appointed first officers for the 
new section. They are Chairman J. 
Robert McClure, Jr., Tallahassee; 
Chairman-elect Leonard Gilbert, 
Tampa; and Secretary-Treasurer 
David Anderson, Gainesville. 

Executive Council members in- 
clude: William M. Goza, Clear- 
water; William G. O'Neill, Ocala; 
T. T. Oughterson, Stuart; Phyllis 
Shampanier, Cora] Gables; John R. 
Wood, Sarasota; Robert C. Ward, 
Miami Beach; Benjamin G. Parks, 
Naples; John J. Sulik, Jacksonville; 
Ceci] T, Farrington, Ft. Lauder- 
dale; Ceci] G. Costin, Jr., Port St. 
Joe; Lewis H. Hill Ill, Tampa; and 
Edwin B. Browning, Jr., Madison. 

The purposes of the section are 
generally twofold. First, the sec- 
tion will assist the Board in the 
implementation and promotion of 
the policies of The Florida Bar. 
Secondly, the section’s aim is to 
enhance the skill of both the law- 
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yer in general practice and the 
lawyer who has interests beyond 
the boundaries of a single profes- 
sional speciality. The section pro- 
poses to do this through the 
exchange of ideas and information 
essential to improvement of the 
lawyer's quality of legal service. 

The standing committees of the 
new section include the member- 
ship committee, headed by the 
chairman-elect of the section. Its 
members include the officers and 
executive council. The policies and 
projects committee will be respon- 
sible for assisting the executive 
committee of the section with the 
initiation and programming of sec- 
tion projects. The judicial liaison 
committee will maintain communi- 
cations with all judicial levels 
while the professional liaison com- 
mittee will work with all other sec- 
tions and activities of the Bar. 

The convention program commit- 
tee is slated to begin planning a 
program for the 1972 Florida Bar 
Convention at Disney World near 
Orlando, June 19-22. 

Those interested in particular 
committee assignments should con- 
tact the council member in their 
vicinity as all committee appoint- 
ments are incomplete at this time, 
according to McClure. 


Please enroll me as a member of the General Practice Section of The 


Florida Bar. 


(Name) 


(City) 


(Office Phone) 


(State) 


(Zip) 


(0 | would be interested in serving 
on a committee of the Section 
Dues $5 per year beginning January 1, 1972 
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(Signature) 


In addition to the section news- 
letter that will be printed as the 
section’s needs demand a commu- 
nications organ, McClure listed the 
following proposed projects: the 
study and of specializa- 
tion; licensing, including admis- 
sions to the Bar, Bar examinations 
and the diploma privilege; legal as- 
sistants or paraprofessionals; the 
Code of Professional Responsibility 
and economics of law practice, 

The new section chairman 
pointed out that while the new 
organization had interest in these 
areas, it is also interested in coordi- 
nating efforts with other sections 
and committees of the Bar to avoid 
duplication. 

As the General Practice Section 
of the American Bar Association is 
one of the most sizeable of all its 
sections, McClure expressed desire 
that The Florida Bar General Prac- 
tice Section would follow that lead 
and be not only large but active. 

Those wishing to join the section 
may check the appropriate block on 
the upcoming dues statement to be 
mailed to Florida Bar members in 
late November. Included in the 
mailing will be a brochure about 
the General Practice Section. An- 
nual dues are $5. The coupon be- 
low may also be used by prospec- 
tive members. 


President-elect Liaison For 
Out-of-State Members 


recommendation that the 
Board of Governors appoint the 
president-elect of the Bar as Board 
liaison with out-of-state members 
has been approved. 

The president-elect henceforth 
will serve as the channel for com- 
munication and spokesman on the 
Board for all members who reside 
outside of Florida. Wm. Reece 
Smith, Jr., of Tampa is presently 
serving in this capacity. 

The recommendation was made 
by the Special Committee on Board 
Liaison with Out-of-State Members 
appointed by the Board last March. 
Its report was submitted by Ed- 
ward J. Atkins at the September 
meeting of the Board. The gover- 
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nors also approved making the 
president-elect's report, which will 
reflect the views of out-of-state 
members, a continuing agenda 
item at each meeting. 

The committee also recom- 
mended in its report that a special 
committee be me to study 
the present membership structure 
of The Florida Bar. Under present 
rules, out-of-state members can 
continue full membership status 
during prolonged absences from 
the state and from the practice of 
law, but are in most cases able to 


return to Florida and immediately 
be eligible to resume practice 
without having to establish com- 
petency or be investigated on dis- 
ciplinary history during the ab- 
sence. The committee suggested 
that this is a real problem and 
could be even more important in 
the future in view of the Code of 
Professional Responsibility. 

The Board liaison committee 
making the recommendations was 
composed of Earl Drayton Farr, 
Wm. Reece Smith, Jr., William E. 
Sherman and Edward J. Atkins. 


Bar Explains Lawyers’ Fees at 
House Subcommittee Hearing 


A subcommittee of the House 
Judiciary Committee is continuing 
a study of fees charged by lawyers. 

The subcommittee, comprised of 
Representatives Walter W. Sackett, 
Jr., Miami, a physician, and Wil- 
liam D. Gosman, Tangerine, an 
auto parts dealer, invited repre- 
sentatives of The Florida Bar to a 
hearing on September 28 to ex- 

lain the basis and justification 
bor contingency fees, probate, and 
eminent domain fees and mini- 
mum fee schedules. 

W. S. Frates, chairman of a 
special Bar committee studying 
lawyers’ fees, explained to the sub- 
committee that most lawyers try 
to send the client home in a better 
position financially than he had 
before in contingency fee cases. 
He explained the high costs of 
medical testimony and expert wit- 
nesses, which must be paid by the 
lawyer whether or not he wins the 
case, He stated that excess contin- 
gency fees do not happen very 
often. 

Such fees are determined by the 
judge after careful analysis of the 
skill and time expended by the 
lawyer, cost of testimony, time in- 
volved and other factors. Contin- 
gent fees provide the only means 
by which people can afford counsel 
in certain instances, and lawyers 
taking cases on that basis make a 
significant contribution to the ad- 
ministration of justice. 
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The subcommittee questioned 
abuses of contingent fees and the 
disadvantage of the inexpert public 
dealing with an expert. It called 
on Circuit Judge Ben Overton of 
St. Petersburg to present the 
judge’s side in determining fees. 
He explained how the judge bases 
the fee on what the lawyer has 
accomplished for his client and 
reported no disputes resulting 
from contingent fees in his court. 

Additional comments were made 
by Ray Ferrero, Jr., of the Florida 
Academy of Trial Lawyers, who 
discussed the need for specializa- 
tion by lawyers so that the public 
can find the right lawyer for their 
needs. 


Minimum Fee Schedule 


Doris Dudney, Tampa, chairman 
of the Bar's Committee on Eco- 
nomics of Law Practice, told the 
subcommittee that The Florida 
Bar’s recently adopted statewide 
minimum fee schedule is a ste 
toward making legal services se 
able to those persons who are 
neither rich nor indigent, but face 
the prospect of large expenditures 
for legal services. The published 
and publicized minimum fee sched- 
ule will provide them the assur- 
ance that they will be able to han- 
dle those expenditures when the 
time comes by telling them in ad- 
vance what the lawyer's fee will be. 


“People want a comfortable and 
reliable means of finding a com- 
petent lawyer, knowing to some 
extent what they can expect to be 
the dollar amount of the cost of 
their lawyer's services, and having 
a way to pay that cost,” Miss Dud- 
ney said. She said The Florida Bar 
is studying ways to accommodate 
the payment of legal services to the 
resources of the average citizen 
who does not have cash resources 
to meet unexpected large expen- 
ditures. She pointed out that the 
minimum fee schedule explains in 
simple language what 
are all about and how legal fees 
are determined. 

The product of four years work, 
the schedule represents the bal- 
anced thinking of the profession in 
the context of the Bar’s concern for 
the public interest as well as the 
lawyer’s economic welfare, Miss 
Dudney said. 


Probate Fees 


The legislative subcommittee 
questioned basing a probate fee 
on percentage of the estate and 
asked why shouldn't the fee be 
based on the amount of work and 
time spent by the lawyer. 

In responding, John G, Grimsley 
of Jacksonville said not all lawyers 
keep accurate time records and a 
fee based on time spent rewards 
the slow, less competent lawyer. 

Mr. Grimsley explained that in 
determining the probate fee, the 
county judge considers the mini- 
mum fee schedule, the time ex- 
pended by the attorney, the respon- 
sibilities assumed and discharged, 
the quality and quantity of work 
required, the attorney's testimony 
and office file, the compensation 
of the presonal representative of 
the estate, and any extraordinary 
services the lawyer may have ren- 
dered. He pointed out the reasons 
probate fees vary from county to 
county and that Florida lawyers 
spend time and effort increasing 
their competency through continu- 
ing legal education courses. 

“Even though most Florida law- 
yers render highly competent pro- 
bate services, their fees for these 
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services are below the national 
average, and despite frequent 
statements to the contrary, probate 
is not one of the higher paid 
specialties in the legal profession,” 
he said. In conclusion, he told the 
legislators The Florida Bar is in- 
vestigating better methods of 
setting attorneys’ fees in probate 
matters. 


Eminent Domain 


Eminent domain proceedings 
also were questioned by the sub- 
committee. Toby Prince Brigham, 
chairman of the Eminent Domain 


Committee, said that the Florida 
statutes which provide that the 
attorney's fee be paid by the 
petitioner were enacted pursuant 
to the Constitutional requirement 
that an owner be paid full compen- 
sation for the taking of his property 
by the sovereign power of eminent 
domain, The Supreme Court has 
stated that the Constitutional 


guarantee of full compensation in 
Florida would require the reim- 
bursement to the owner of his 
attorney's fees even without stat- 
utory authority. 

Mr. Brigham pointed out that 


the assessment of reasonable 
attorney fees against the condemn- 
ing authority as a cost is not for 
the benefit of lawyers, but in real- 
ity is a reimbursement to the owner 
for attorney fees he necessarily 
incurs when the governmental 
authorities seek to take his prop- 
erty for public use. When the gov- 
ernment seeks to take his property, 
it owes him the Constitutional 
duty of paying full compensation. 

Other members of the Bar par- 
ticipating in the hearing were 
Arthur England, Jr. and Robert 
Beckham. 


Drug Abuse Publications 


In terms of workmen’s compensa- 

tion, should a drug-dependent em- 
loyee be categorized permanently 
disabled? 

Lacking elaborate facilities and a 
medical staff, how can a small com- 
pany develop a program to help itself 
and its employees reduce the risk of 
alcohol and drug abuse? 

Having elaborate facilities and 
medical and security staffs, how can 
a large company develop a program 
to assure itself and its employees that 
the common dangers of drug abuse 
have been forestalled? 

The answers to these questions and 
several other important issues on drug 
abuse in industry are reviewed by 
Sidney H. Willig, J.D., in “Legal Con- 
siderations: Drug Abuse in Industry 
and Business.” The author is profes- 
sor of law and director of the Institute 
for Law and Health Sciences of Tem- 
ple University in Philadelphia. 

Professor Willig defines those stat- 
utes, and court decisions 
applicable to the problems of employ- 
ment of present and rehabilitated 
drug users. The book not only is of 
value to management personnel, but 
to lawyers who serve or may be called 
as legal counsel for industry. 

Mr. Willig attempts to list the en- 
tire range of illegal practices which 


596 


could occur and other considerations 
in the 100-page review. In five major 
chapters he cites the ramifications 
from possession and misuse of narcot- 
ics or dangerous drugs, trafficking, 
larceny of plant materials, breaches 
of fiduciary responsibility, increased 
workmen’s compensation claims and 
product liability litigation. 

While the author goes heavily into 
the roles of the health care profes- 
sions in fighting the problem, he also 
attempts to offer legal guidelines 
based on actual case references, judi- 
cial commentary and practice analysis. 
He also clarifies the rights of individ- 
uals to protect themselves within the 
legal framework described by the 
courts. 

The book is available from Sym- 
posium Enterprises, P.O. Box 356, 
1460 N.E, 129th Street, North Miami 
33161, for $7.75 with soft cover. [] 


The ALI-ABA Joint Committee on 
Continuing Legal Education has an- 
nounced the publication of the com- 
plete transcript of its Course of Study 
on Defense of Drug Cases, which was 
held in New York City last November. 
The book represents a comprehensive 
analysis of the legal, sociological and 
medical aspects of drug abuse and 
drug crime today. 


The present spectrum of drug 
crime entails a fast-developing body 
of law, and a welter of controversy 
and conflict. The past decade’s surge 
of narcotics and drug cases has also 
created new problems with which 
lawyers have not been effectively pre- 
pared to deal, since these cases require 
new knowledge, tools and equipment 
in order for the lawyer to respond 
with professional competence. 

In view of the general absence of 
adequate information on this urgent 
and pressing social problem, a course 
of study was created to examine the 
various aspects of the drug phenom- 
enon and to gain knowledge of the 
available tools so necessary to the law- 
yer involved with representation or 
counsel in drug cases. To this end, a 
panel of defenders, legal scholars, doc- 
tors, psychiatrists, sociologists, chem- 
ists, and police officers met for three 
days to assess the present state of the 
law and defense techniques pertaining 
to drug cases, and to explore new di- 
rections that might prove fruitful. 


The scope of this published tran- 
script of Defense of Drug Cases is 
comprehensive, including not only an 
examination of pretrial and trial tech- 
niques, but also an exploration of the 
etiology of the drug ontaanen, the 
sociology of drug abuse, drug symp- 
tomatology, pharmacology, and identi- 
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fication procedures, types of arrests 
and seizures, problems of sentencing, 
methods and facilities for treatment 
of addiction in the U. S. and England, 
and finally, a discussion of the 
pro’s and con’s of the marihuana 
prohibition. 

The 420-page paperbound volume 
is $35, plus $1.15 for postage and 
handling when ordered by mail from 
the ALI-ABA Joint Committee, 4025 
Chestnut Street, Philadelphia, Pa. 
19104. 


Pollution Report 


Edited transcripts of the nation- 
wide Industry-Government Telecon- 
ference on Pollution Control] held in 
May are now available from the 
Environmental Quality Committee 
of the National Association of 
Manufacturers. 

More than 30 hours of tapes of 
the national telecast and 22 local 
panel discussions were edited to pre- 
pare the 136-page publication. It is 
the most current and detailed ex- 


‘planation available on what com- 


panies must do to obtain federal 
discharge permits to comply with 
the provisions of the 1899 Refuse 
Act. It also explains the impact on 
industry of the 1970 Amendments 
to the Clean Air Act. 

More than 7,000 attendees partic- 
ipated, directing questions on Fed- 
eral anti-pollution laws and regula- 
tions to industrial pollution control 
experts from the Environmental Pro- 
tection Agency, the Corps of Engi- 
neers, the Justice Department, 
President’s Environmental Quality 
Council, Senator Edmund Muskie of 
the Senate Subcommittee on Air and 
Water Pollution Control and state 
agency officials. 

The report includes transcriptions 
from local programs held in Jack- 
sonville, Atlanta and 20 other cities. 

Copies are available for $8 by 
writing the NAM _ Environmental 
Quality Committee, National Asso- 
ciation of Manufacturers, 277 Park 
Avenue, New York, N.Y. 10017. [J 


E. Hirschberg—Tue Nominauistic 
PRINCIPLE, A LEGAL APPROACH TO 
INFLATION, DEFLATION, DEvALUA- 
TION AND REVALUATION. Bar-Ilan 
University, Ramat-Gan, Israe] (1971) 
138 pp., bibliography, $3. 

Those who look beyond the forbid- 
ding title of this book will discover, 
to their profit, a lucid and very timely 
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study of money, its nature and func- 
tion, its disastrous misuse and abuse 
by governments, both historic and 
modern, and a suggested solution to 
the present world monetary crisis 
which is affecting us all. 

Many of us lack even a rudimentary 
comprehension of the nature of 
money, its valuation and revaluation, 
its use both as a medium of exchange 
and as a common denominator of 
value. “Nominalism” has reference to 
the face value of currency without 
regard to its purchasing power. “Val- 
orism” considers the economic value, 
or — power, of money. Our 
government for many years has asked 
other nations to accept our dollar at 
face value (nominalism). As long as 
other countries can be persuaded to 
do this, it is to the advantage of our 
government which controls the print- 
ing presses. In times of inflationary 
crisis, currencies must be revalued one 
way or another as is taking place at 
the present time. 

The author, admitting practical 
problems but offering specific means 
and methods, argues that valorism, 
intead of nominalism, will prevent 
the debasing of currencies by gov- 
ernments and galloping inflation fol- 
lowed by revaluation and, potential- 
ly, worldwide depression, 


—Page Jackson 


Rules Edition 


A 1971 desk-copy edition of the 
Federal Rules of Criminal Procedure 
and the Federal Rules of Appellate 
Procedure has been announced by 
West Publishing Company. The new 
soft-cover volume contains the com- 
plete text of the Criminal Rules as 
amended to July 1, 1971, plus the 
new Rules for Trial of Minor Offenses 
before U. S. Magistrates. These new 
rules became effective January 27, 
1971. 

Informative notes under the 
amended rules have been included to 
explain the changes. A combined 
timetable for lawyers practicing under 
the Federal Rules of Criminal Proce- 
dure and the Federal Rules of Appel- 
late Procedure has also again n 
included. 

Also presented for the convenience 
of the user is a consolidated index of 
the Criminal Rules, Appellate Rules 
and Criminal Code, along with the 
official forms. 

The 834-page 1971 edition is avail- 
able for $9.50 per copy. Copies or 


additional information may be ob- 
tained by writing Mr. G. L. Cafesjian, 
West Publishing Company, 50 Kel- 
logg Boulevard, St. Paul, Minnesota, 
55102. 0 


Tue Paper Cuase by John Jay Os- 
born, Jr., Houghton Mifflin Company, 
2 Park Street, Boston Mass. $4.95, 
publication date: August 1971. 

In this book the Harvard Law 
School, the faculty, New York law 
firms, etc., are assaulted, not entirely 
tastelessly, but they aren’t quite called 
the Establishment, because everyone 
is supposed to know that’s what they 
are. — — be the first time 
points have been made by implyi 
that a confessed ; 
murderer. 

So many things have feet of clay. 
Why shouldn’t Harvard join the grow- 
ing list? You don’t have to be a Har- 
vardphobe to enjoy the book for that 
feature of it, provided they print it 
paperback for 50 cents. 

Here is another growing list, this of 
authors, young and old, who reach 
their ne plus extras by means of an 
increasing dependence on now passe 
four-letter words. This author got on 
this list ina hurry. —Charles Friend 


Defensive Medicine 


A study of the relationship be- 
tween the threat of medical malprac- 
tice suits and the incidence of “de- 
fensive medicine” has been prepared 
by the Duke Law Journal. Based upon 
questionnaires distributed to doctors 
last spring and summer, the project 
will be reported in the December 
issue of Duke Law Journal. The edi- 
tors define “defensive medicine” as 
over-utilization of diagnostic tests and 
treatment procedures by doctors for 
fear of potential liability in courts, 
even though the medical benefit of 
the added care is not worth the added 
cost to the patient. 

Copies of the issue can be ordered 
from the Managing Editor, Duke Law 
Journal, Duke University School of 
Law, Durham, N. C., for $2.50. In- 
dividual reprints of the Medical Mal- 
practice Project will be available for 


$1.50. 
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CORPORATION. BANKING BUSINESS 


Dischargeability of Debts in Bankruptcy 


Recent amendments of the 
Bankruptcy Act have made im- 
portant changes in the procedure 
for determining the dischargeabil- 


ity of debts of bankrupts. The 


bankrupt’s primary objective in an 
individual voluntary bankruptcy 
is to obtain a discharge from his 
debts. However, a discharge will 
not release the bankrupt from cer- 
tain types of obligations which 
§17(a) of the Bankruptcy Act ex- 
cepts from the operation of the 
discharge. 

The nondischargeable obliga- 
tions are (1) certain tax obliga- 
tions; (2) liabilities for obtaining 
money or property by false pre- 
tenses or false representations or 
for obtaining money or property 
on credit in reliance upon a ma- 
terially false statement in writing 
respecting his financial] condition; 
(3) liabilities which have not been 
scheduled unless the creditor had 
notice of the proceedings; (4) li- 
abilities created by fraud, em- 
bezzlement, misappropriation or 
defalcation as an officer or fidu- 
ciary; (5) liabilities for wages 
earned by employees within three 
months of bankruptcy up to $600 
each; (6) liabilities for money re- 
ceived by a bankrupt employer to 
secure an employees performance 
of a contract of employment; (7) 
liabilities for alimony, mainte- 
nance, or child support; and (8) 
liabilities for willful and mali- 


cious injury to another's person or 
property. 
Procedure Changed 


Public Law 91-467 became ef- 
fective on December 18, 1970, and 


This article was authored this month 
by Jules S. Cohen, Orlando, on behalf 
of the Corporation, Banking and Busi- 
ness Law Section, John H. Gunn, 
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governs all cases filed after that 
date. It changes the procedure for 
determining whether a debt falls 
within one of the above classes 
and is therefore not affected by 
the discharge. 

Formerly, a bankrupt received 
his discharge in bankruptcy court. 
A creditor could then sue him in 
a nonbankruptcy state court of 
competent jurisdiction on the orig- 
inal obligation. The bankrupt 
was then obliged to retain coun- 
sel in the new suit and plead his 
discharge in bankruptcy as an af- 
firmative defense. If the bankrupt 
did not answer, raising his dis- 
charge as an affirmative defense, 
the creditor obtained a default 
and an enforceable judgment. 
Some bankrupts have thought it 
unnecessary to defend such actions 
and have suffered such default 
judgments. Others have been with- 
out funds to employ counsel to 
defend the state court action and 
for that reason have had defaults 
and judgments entered against 
them. 

If the bankrupt defended the 
state court action by pleading his 
discharge, the suing creditor then 
attempted to show that his debt 
was of the type not released by a 
discharge. The state court then 
decided whether it was a debt of 
the class in question. 


Most of the litigation in this 
area was by finance companies 
suing on promissory notes. They 
commonly sought to show that the 
bankrupt gave them a false finan- 
cial statement when obtaining the 
loan or a renewal of it and that 
the debt was therefore a liability 
for obtaining money on credit in 
reliance upon a materially false 
statement in writing respecting 
the borrower's financial condition. 
Such a debt was not released by 


the discharge. If it proved its 
case, the finance company thus 
recovered judgment despite the 
discharge in bankruptcy. 

The recent amendments to the 
Bankruptcy Act passed by Con- 
gress now require that creditors 
who contend that their debts fall 
within classes (2), (4), and (8) 
of § 17(a) must file an applica- 
tion for determination of dis- 
chargeability in the bankruptcy 
court, Those types of debts are 
(2) false financial statement, (4) 
fraud and embezzlement, and (8) 
willful injuries to person or 
property. 

The court sets the time by which 
such applications must be filed 
and gives notice to creditors of 
the date set. Section 14 (b)(1) 
of the Act provides that the time 
must be not less than 30 nor more 
than 90 days after the first meet- 
ing of creditors. If applications are 
not filed by the date set by credi- 
tors whose debts fall within classes 
(2), (4), and (8), their debts will 
be discharged. The bankruptcy 
court thus has exclusive jurisdic- 
tion to determine the discharge- 
ability of these types of debts. 

The amendments further pro- 
vide that the bankrupt or a credi- 
tor may file an application with 
the bankruptcy court for the de- 
termination of the dischargeabil- 
ity of any debt. Thus, in regard 
to the nondischargeable types of 
debts other than (2), (4), and (8) 
the bankruptcy court has con- 
current jurisdiction with the 
state courts to determine 


dischargeability. 
Creditor Selects Court 


The creditor may choose the 
forum he wishes to litigate in. He 
may file an application to deter- 
mine dischargeability in bankrupt- 
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cy court, or he may file suit on 
the original in state 
court following the former pro- 
cedure. However, if the creditor 
chooses the state court, the bank- 
rupt may still file an application 
to determine dischargeability in 
bankruptcy court. When he does, 
the bankruptcy court may enjoin 
the state court proceeding. Thus, 
the court's jurisdic- 
tion here is really somewhat higher 
than concurrent jurisdiction. 
After the filing of an application 
to determine dischargeability, the 
bankruptcy court will set a hear- 
ing on the matter. The parties to 
the controversy are the applying 
creditor and the bankrupt. The 
court will receive evidence if issues 
of fact are present and render a 
decision as to the dischargeability 
of the debt. If the court deter- 
mines the debts to be nondis- 
chargeable, it will determine any 
remaining issues, such as_ the 
amount of the indebtedness and 
render a judgment in favor of the 
applying creditor and against the 
bankrupt. If the court determines 
that the debt is dischargeable it 
may make all orders necessary to 
protect or effectuate its determi- 
nation. The court may enjoin the 
creditor from bringing suit to col- 
lect the debt, continuing a pend- 
ing suit, or using any process to 
collect the debt. Thus, under the 
new procedure the bankruptcy 
court now affords one forum con- 
cerning the dischargeability of 
debts where bankrupts and credi- 
tors both can obtain more com- 


plete relief. 0 
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EQUAL UNDER 


Discrimination in School Financing Attacked 


The line of United States Su- 
preme Court cases culminating in 
Boddie v. Connecticut (U. S. 
March 2, 1971) is already giving 
rise to new judicial controversies 
which are unlikely to be resolved 
in any forum other than that Court. 

The reader will recall that in 
Boddie the Supreme Court held 
that due process prohibited “the 
state from denying, solely because 
of inability to pay, access to its 
courts to individuals who seek 
judicial dissolution of their mar- 
riages.” In the majority opinion 
written by Justice Harlan, the 
Court based its decision upon the 
due process clause of the Four- 
teenth Amendment, but Justices 
Brennan and Douglas strongly ar- 
gued that the real constitutional 
issue in the case was that of denial 
of equal protection. To deprive in- 
digents of access to the divorce 
courts because of inability to pay 
constituted a denial of a right the 
law accorded to their wealthier 
brothers. 

This debate within the Court 
with respect to the appropriate 
rationale for the Boddie decision 
is more than a semantic exercise. 
The different results one can reach 
depending upon what analytical 
tool is used are amply demon- 
strated by contrasting recent Cali- 
fornia Supreme Court and U. S. 
Second Circuit Court decisions. 

Like most states, California 
school districts traditionally have 
relied upon the local real property 
tax to finance public education. 


The Equal Justice Under Law column 
is edited by Barry G. Craig on behalf of 
the Legal Aid and Indigent Defendant 
Committee, John E. Smith, chairman. 
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Again like most states, the state 
has been a secondary source of 
funding through a state school 
fund. The California Supreme 
Court now has held this traditional 
method of financing public school 
systems to be unconstitutional. 
(Serrano v. Priest, August 30, 
1971.) 

Plaintiffs complained that Cali- 
fornia’s reliance upon the local 
property tax gave rise to substantial 
inequities in the educational bene- 
fits provided to the school age 
population. Districts with _ 
property values could raise sub- 
stantial school revenues at relative- 
ly low tax rates while districts with 
low property values had difficulty 
in obtaining sufficient funds, even 
with relatively high tax rates. Plain- 
tiffs argued that unequal tax bases 
resulted in substantial disparities 
among school districts in the 
amount available per pupil, with 
students in low tax base districts 
receiving fewer educational oppor- 
tunities. Moreover, plaintiffs as- 
serted, taxpayers in poorer districts 
were discriminated against because 
they had to bear relatively higher 
tax rates to support an educational 
process in many cases inferior to 
wealthier districts. For example, 
citizens of Baldwin Park, Cali- 
fornia, pay a school tax levy of 
over $5 per $100 of assessed valu- 
ation while citizens of Beverly 
Hills pay a little more than $2 per 
$100. Yet Beverly Hills is able to 
spend twice as much per pupil as 
Baldwin Park. 

The California Supreme Court 
found that this funding scheme 
violated the equal protection 
clause of the Fourteenth Amend- 
ment by invidiously discriminating 


against students and taxpayers in 
orer districts. The supplemental 
nancing provided by the Cali- 
fornia school fund was determined 
to be wholly inadequate to remedy 
the discrimination. The court rec- 
ognized that not all economic dis- 
criminations are unconstitutional; 
but in selecting a test against 
which to measure this particular 
discrimination, the court decided 
that the state must demonstrate a 
“compelling state interest” in 
maintaining the discriminatory 
practice. The more common “ra- 
tional relation” test was rejected 
because distinctions on the basis of 
wealth are a suspect classification. 
The State of California urged 
that local control of public educa- 
tion was the compelling state inter- 
est sought by the court. The court 
rejected that argument, It saw no 
reason why a more equitable fund- 
ing scheme administered at the 
state level need result in loss of 
local control of operations. Local 
control of administration does not 
compel local control of taxation. 
The State of California also 
argued that the discrimination was 
de facto, not de jure—the result of 
accident rather than intentional 
state action. The California Su- 
preme Court found the distinction 
irrelevant, particularly with re- 
spect to discrimination affecting 
education. The right to an educa- 
tion is a fundamental right, stated 
the court. It is essential to main- 
taining a free enterprise democ- 
racy. A state need not purposefully 
deny a fundamental right in order 
to contravene the Fourteenth 
Amendment, It is enough that the 
state fails in its affirmative duty to 
protect that right. 
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Moreover, the California court 
found that the discrimination was 


clearly de jure. California had 
established the local real property 
tax financing scheme, had drawn 
school district boundaries, and had 
in many cases frozen commercial 
and residential] land patterns by 
land use control. 

While the California Supreme 
Court was overturning a_ well- 
established scheme of taxation, the 
Second Circuit Court was deter- 
mining whether the children of 
indigents have a fundamental _ 
to free school textbooks. In John- 
son v. New York State Education 
Department, August 13, 1971, local 
voters rejected a school budget 
permitting free loans of textbooks 
to children, resulting in school 
authorities having to impose a 
rental charge for textbooks used in 
grades 1 through 6. Grades 7 


The Johnson and Serrano deci- 
sions bring to the fore the funda- 
mental problems underlying the 
line of Supreme Court cases cul- 
minating in Boddie. The gradual 
judicial expansion of indigents’ 
rights has relied heavily to this 
point on a due process rationale. 
However, as the Johnson decision 
makes clear, due process is rarely 
an appropriate analytical tool to 
apply to social welfare matters. 


Justices Douglas and Brennan 
make this quite clear in Boddie, 
arguing with some justification 
that Boddie should have been de- 
cided on equal protection grounds. 
In this respect, Boddie may be 
viewed as a_ transitional case. 
While the problem in Boddie can 
be analyzed in terms of due pro- 
cess, it seems equally persuasive, 
as Justices Douglas and Brennan 
point out, to see the facts in Bod- 
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through 12 were not affected be- 
cause New York provides a cash 
supplement for textbooks used in 


Whats he going to use for 


those grades. 

Plaintiffs raised a number of 
constitutional issues, the most im- 
portant of which was that children 
of indigents were being denied 
equal protection of the law since 
they could not afford to rent text- 
books, and without textbooks they 
were deprived of educational 
benefits equal to those available to 
persons who could meet the 
expense. 

The Second Circuit Court re- 
jected this argument out of hand. 
The appropriate test to be applied 
in deciding whether the discrimi- 
nation is constitutional, determined 
the court, was the “rational rela- 
tion” test. The Second Circuit 
found the “compelling state inter- 
est” test to be entirely inappropri- 
ate, arguing that the California 
Supreme Court had made it quite 
clear that the compelling state in- 
terest test was not to be employed 
in the social] welfare area, even 
where a “fundamental interest” was 
involved, The court then held that 
the classification complained of 
was rationally related to a legiti- 
mate state end, namely the estab- 
lishment of a rational scheme for 
financing educational expenditures. 
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EQUAL JUSTICE UNDER LAW 


die as a denial of equal protection. 
Johnson and Serrano raise a similar 
problem. While Boddie is con- 
cerned with equal access to the 
courts, the questions raised in 
Johnson and Serrano relate to 
equal access to an education. Un- 


like Boddie, Johnson and Serrano 
cannot be analyzed as a denial of 
due process. Yet as a basic ques- 
tion of fairness, it seems difficult 
to maintain on the one hand that 
an indigent need not pay costs in 
a divorce proceeding, because to 


refuse him that right would be to 
deny him due process, and at the 
same time hold that an indigent 
may be denied the free use of 
textbooks, when the result of that 
denial is to deprive him of equal 
educational opportunities. 


Suit Against Municipality Under 1871 Civil Rights Act Upheld 


In Serrano, the State of Cali- 
fornia argued that a favorable de- 
cision to the plaintiffs would neces- 
sitate application of the same rule 
to all tax supported public ser- 
vices, thus destroying local govern- 
ment. Though the Serrano case 
contains no thoroughly analyzed 
response to this argument, the 
answer appears to be that the Cali- 
fornia court will distinguish be- 
tween rights which are “funda- 
mental” to a democratic society 
and those which are not. Presum- 
ably, the “compelling state inter- 
est’ test will be applied only 
where fundamental rights are in- 


volved. It remains to be seen 
whether the U. S. Supreme Court, 
which has been quite willing to 
identify “fundamental rights” in 
the due process area, now will be 
willing to identify fundamental 
social welfare rights which the 
state has an affirmative duty to 
protect. 

The United States Court of Ap- 
peals for the District of Columbia 
has determined that suits may be 
brought against local municipali- 
ties under 42 U.S.C, § 1983 for any 
negligent breach of duty that may 
cause the plaintiff to be subjected 
to a deprivation of constitutional 
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rights. (Carter v. Carlson, July 23, 
1971.) Defendants, the District of 
Columbia, and certain of its police 
officers, had argued that Monroe v. 
Pape, 365 U. S. 167 (1961), had 
held that muncipalities were not 
“persons” within the meaning of 
§ 1983. The court holds that in 
adopting § 1983 it was not the in- 
tention of Congress to immunize 
municipalities but rather to defer 
to local law in determining wheth- 
er immunity exists, Thus, an action 
under § 1983 would be unavailable 
only where the municipality is 
clothed with sovereign immunit ; 
under state law. 

A suit similar to the Carter case 
has been brought against the city 
of Homestead, Florida, and certa‘n 
police officers and other officials 
thereof in the United States Dis- 
trict Court for the Southern Dis- 
trict of Florida, While the case has 
not gone to trial, Judge Eaton has 
denied a motion to dismiss the 
plaintiff's amended complaint. De- 
fendants had argued that the 
amended complaint failed to state 
a federal cause of action under 
§ 1983. [Metcalf v. Moore, Case 
No. 71-337-Civ. (July 19, 1971).] 


Nearly % of a Century in Business 


ren 


and still 
quick on 
= the draw! 


FASTEST ....+ 
MOST ACCURATE 


BRIEF PRINTING 
SERVICE 
IN THE COUNTRY 


E. L. MENDENHALL, INC. 
* Low Brief Printers Since 1898 © 
Phone HArrison 1-3030 
926 CHERRY STREET — KANSAS CITY, MO. 


THE FLORIDA BAR JOURNAL 


Condominium Conundrum — When Is A House Not A Home? 


LABOR LAW 


FLEMING 


On September 1, 1971 the Na- 
tional Labor Relations Board in 
Point East Condominium Owners 
Association, Inc., 193 NLRB No. 6 
(1971), dismissed a petition re- 
questing that the Board take juris- 
diction over a condominium and 
conduct an election among_ its 
maintenance employees. Prior to 
this date, 1,266 unit owners in the 
condominium did not know 
whether their house would be a 
“home” within the meaning of Sec- 
tion 2(3) of the National Labor 
Relations Act! (hereafter the 
Act). Section 2(3) excludes cov- 
erage of “any individual . . . in the 
domestic service of any family or 
any person at his home.” 

If the Board had not dismissed 
the petition, owners who pursuant 
to the Condominium Act? estab- 
lished their homes in a condomin- 
ium might have been subjected to 
the following: 

1. There would have been an 
election among the individuals 
working in their homes to deter- 
mine whether a union could rep- 
resent them. 

2. If the union won the election 
the owners would have been obli- 
gated to bargain with the union 
regarding wages, hours and work- 
ing conditions of the individuals 
working within the condominium.+* 

3. During negotiations any uni- 
lateral decision of the owners to 
employ an independent contractor 
rather than individuals already em- 
ployed might have been unlawful 
without union approval.5 Thus a 
decision to hire an independent 
contractor for pool cleaning tradi- 
tionally by individuals 
employed by the owners might 
require union consent. 

4. If the owners during nego- 
tiations claimed that they could 
not afford pay increases, they 
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might have been required to show 
their books and records to the 
union.® The single entity through 
which owners paid wages could 
have been required to open its 
its books and under some circum- 
stances the union might have had 
the right to investigate books 
and records of the owners who 
funded the entity through which 
wages were paid. 

The importance of the refusal of 
the Board to assert jurisdiction 
over the condominium was recog- 
nized by the Kiplinger Washington 
Letter in its issue of September 
24, 1971. However, the meaning 
of the decision was not clarified. 
Although the Kiplinger Letter sug- 
gested that condominiums are not 
employers and their owners and 
developers need not recognize 
unions seeking representation of 
their maintenance employees, the 
Board had merely declined to assert 
jurisdiction over a single condo- 
minium and had not exempted con- 
dominiums from coverage. Nor had 
the Board determined if individ- 
uals working for condominiums 
were excluded from coverage be- 
cause a condominium is a “home” 
within the meaning of the Act. 

Counsel representing owners and 
developers of condominiums must 
use great care in determining ap- 
plicability of the Board’s ruling in 
the Point East case. Whether a 
house is a “home” under the Act 
if it is a condominium remains un- 
resolved—and this is the issue 
which will determine whether 
condominiums are under Board 
jurisdiction and subject to Board 
rules. 

There is an important difference 
between the Board’s lacking juris- 
diction because of statutory limita- 
tions of the Act and raw Arsen to 
assert 


jurisdiction because of 


“jurisdictional standards.” 
“declining to assert jurisdiction” 
presupposes its existence.? In Point 
East the Board only considered the 
term “employer’® which does not 
have the same coverage exclusions 
as the term “employee.” By its 
choice of which term to examine 
the Board avoided the real issue of 
coverage. 

An owner or developer of a con- 
dominium failing to meet factual 
conditions of the Point East case 
may still be subject to Board juris- 
diction. If so, the refusal to bargain 
with a union seeking to represent 
condominium employees may result 
in an unfair labor practice and in 
a situation where a strike ensues, 
possible back pay liability and re- 
instatement orders. 

The Board in Point East did 
not conclude it lacked jurisdiction 
over all condominiums or for that 
matter did it even decline to assert 
such jurisdiction in general. It 
merely declined jurisdiction over a 
single condominium where: 

1. The unit owners in the condo- 
minium established an_ entity 
which was the alleged employer 
for the purpose of providing ser- 
vices for themselves on a nonprofit 
basis. 

2. The nonprofit corporation en- 
gaged in the business of maintain- 
ing residential units and recrea- 
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LABOR LAW REVIEW— condominium conundrum 


tional facilities of the condominium. 

3. The purpose of the instru- 
mentality through which the 
owners merged was to “share col- 
lectively in meeting the expenses 
entailed in maintaining the upkeep 
and appearance of their property. 

After review of these facts the 
Board ruled: 

Accordingly as we are not satis- 
fied, on the record before us, that the 
relationship between the employer and 
the unit owners is one of doing business, 
and the commerce data fails to satisfy 
any other appropriate Board standard, we 
shall, at this time, decline to assert juris- 
diction and shall dismiss the petition. 


The Board's decision turns on 
whether an employer is “doing 
business” and whether “commerce 
data” meets the Board’s jurisdic- 
tional standards. Unresolved is 
whether the Board has jurisdiction 
over condominiums or whether 
such jurisdiction is precluded be- 
cause individuals working at con- 
dominiums are in the “domestic 
service of any family or person 
at his home.” 

The Board in Point East may 
have considered the “employer” 
issue and avoided the coverage lim- 
itation in the Act’s definition of the 
term “employee” since: 

1. It obtains additional time for 
consideration of the issue of con- 
dominium coverage and review of 
varying facts. 

2. It allows avoiding considera- 
tion of problems where condomin- 
ium developers and owners have 
already recognized unions, Em- 
ployers within the meanings of the 


Act and Point East decision can be 
distinguished. A ruling on whether 
individuals working for condomin- 
iums were employees or domestics 
(excluded from coverage of the 
Act) would not allow such flexi- 
bility. If the coverage question 
were squarely faced, problems 
would be created in cases where 
unions were voluntarily recognized 
by condominiums or where the 
jurisdiction question was not raised 
and the Board required condomin- 
ium owners or developers to rec- 
ognize unions. 

The Board’s avoidance of the 
real issue and its analysis of the 
collective costs of owners in the 
Point East decision has serious 
implications. In certain areas do- 
mestic workers are organizing and 
attempting to require individual 
homeowners to recognize them.® In 
New York City, for example, there 
has been consideration of orga- 
nizing domestic workers on a block- 
by-block basis.1° Should the Board 
continue to examine only the term 
employer and avoid the prohibition 
against coverage of domestics con- 
tained in the Act’s definition of the 
term employee then: 

1. If a petition for representa- 
tion of individuals who seek to or- 
ganize a condominium is only ex- 
amined by the Board in terms of 
the employer, similar collective or- 
ganization of city blocks may cir- 
cumvent the prohibition in the Act 
against jurisdiction over domestics. 
Since a condominium can be re- 
garded as a vertical block, under 
the Board's theory a city block 
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would only differ insofar as it is 
horizontal, Both blocks of dwellin 
places might be equally poh | 
to possible Board jurisdiction. 

2. If Board jurisdiction were 
ever “asserted” rather than “de- 
clined,” it could result in applica- 
tion of Board rules regarding bar- 
gaining over wages, hours and 
working conditions in places where 
people reside. Such rules would 
promote union activity and their 
application could present consti- 
tutional questions. For example, the 
Board bargaining requirement that 
a party claiming inability to pay 
produce books and records might 
conflict with the Fourth Amend- 
ment guarantee that “the right of 
the people to be secure in their 
persons, houses, papers and effects, 
against unreasonable searches and 
seizures, shall not be violated . . .”24 

No matter what difficulties the 
Board sought to avoid in the Point 
East decision by refusal to consid- 
er the issue of whether the indi- 
viduals working at the condomin- 
ium were employees within the 
meaning of the Act, the confusion 
caused by the Board’s decision 
cannot be justified. 

For the benefit of owners dwell- 
ing in condominiums, the Board 
should utilize its rule making power 
to promulgate guidelines clearly 
showing the manner in which the 
prohibition against jurisdiction over 
individuals who work as domestics 
will be applied. Until such time 
there will be no answer to the 
question of whether a condomin- 
ium owner's house is a “home” 
within the meaning of the Act. 


“I hereby sentence you to a term of ten 
years, or, until the Supreme Court rules 
me wrong!” 
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FOOTNOTES 


‘National Labor Relations Act, 29 
U.S.C. 141 (1947), as amended (1959). 


*Condominium Act, Chapter 711, Flor- 
ida Statutes. 


"Section 9 of the Act. 
‘Section 8(a)(5) of the Act. 


*Fibreboard Paper Products v. NLRB, 
379 U.S. 203 (1964). 


*NLRB v. Truett Mfg. Co., 351 U.S. 
149 (1955). Good faith bargaining nec- 
essarily requires that claims made by 
either bargainer should be “honest 
claims” and if an inability-to-pay-argu- 
ment is important enough to present in 
the give and take of bargaining “it is im- 
portant enough to require some sort of 
proof of its accuracy.’ 


"See NLRB v. Pease Oil Company, 279 
F.2d 135, 137 (2d Cir. 1960), enforcing 
123, NLRB 660 (1959), noting that the 
term “jurisdictional standard” is a mis- 
nomer for declining to hear matters the 


Board has statutory power to decide. 


*“Employer” is defined at Section 2( 2) 
of the Act as: “. . . any person acting as 
an agent of an employer, directly or in- 
directly, but shall not include the United 
States or any wholly owned government 
corporation, or any Federal Reserve Bank, 
or any state or political subdivision there- 
of, or any corporation or association oper- 
ating a hospital, if no part of the net 
earnings inures to the benefit of any pri- 
vate shareholder or individual, or any 
person subject to the Railway Labor Act, 
as amended from time to time, or any 
labor organization (other than when act- 
ing as an employer), or anyone actin 
in the capacity of officer or agent of suc 
labor organization.” 


*The recent conference of the National 
Committee on Household Employment 
shows an organization movement among 
militant domestic workers. “Domestics 
Uniting for More Pay—and Respect,” The 
New York Times, July 18, 1971 noting 
that “angry and determined domestic 
workers from across the country gathered 
here today to begin organizing for a drive 
to improve their status and compensa- 
tion.” 


10°F dmiston: “While We're At It, What 
About The Maids’ Lib?”, New York 
Magazine, June 28, 1971. 


“In addition to the Fourth Amendment 
to the U. S. Constitution, the following 
constitutional questions might be raised: 
(a) Does the Fifth Amendment guaran- 
tee of due process of law and guarantee 
against improper taking of private prop- 


VOL. 45, No.9 


erty without compensation > ap- 
) 


plication of Board rules? (b) Does the 
Ninth Amendment guarantee that the 
enumeration in the Constitution of cer- 
tain rights shall “not be construed to 
deny or disparage others retained by the 
people” aia application of Board 
rules and would the Board interference 
violate the right to privacy? (c) Does 


the Fourteenth Amendment equal pro- 
tection guarantee as applied to the Fed- 
eral Government through the Fifth 
Amendment permit _ limitations upon 
homeowners who can be collectively 
organized which cannot be placed on 
homeowners who could not be grouped 
with other owners for the purpose of 
the Board’s jurisdiction? 
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Property Distributions from Subchapter S Corporations 


The Fourth Circuit Court of 
Appeals in DeTreville vy. U.S., de- 
cided August 3, 1971, (71-2 U.S. 
T.C. Par 9575) has reversed the 
District Court for the District of 
South Carolina and has determined 
that Treas. Reg § 1.1375-4(b), 
which states that distribution of 
property other than money by a 
Subchapter S corporation may 
never be tax free as a distribution 
of previously taxed income, is 
reasonable and should be sus- 
tained.1 As a result, the share- 
holders of the electing Sub S cor- 
poration, who received the property 
distribution, found themselves 
taxed not only with respect to the 
corporation's undistributed taxable 
income for the current year but 
also with dividend income from 
earnings and profits accumulated 
in taxable years prior to the Sub 
S election. 

The electing corporation (For- 
est) was originally organized in 
1931. By the end of 1958, Forest 
had accumulated earnings and 
profits of approximately $500,000. 
At that point, the corporation 
elected Sub S and ceased to be 
subject to the corporate income 
tax. Taxable income of the corpo- 
ration was passed through to the 
shareholders under general Sub S 
principles.” 

By the end of 1960, Forest had 
previously taxed (to the share- 
holders) but undistributed Sub S$ 
income in excess of $200,000, The 
bulk of same arose during the 
calendar year 1959. 

In December 1960, the stock- 
holders of Forest, with certain 
other related parties, formed a new 
corporation to engage in the in- 


Tax Law Notes is written this month 
by Edward Heilbronner, Miami, on be- 
half of the Tax Section, Benjamin 
Schwartz, chairman. 
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surance business (Mount Vernon). 
Forest subscribed to 13,756 shares 
of the capital stock of Mount Ver- 
non and received said shares pri- 
marily in return for some substan- 
tially appreciated real estate own- 
ed by Forest. 

On December 31, 1960, Forest 
made a cash distribution to its 
shareholders in the amount of 
$212,868.64. At the time, Forest 
had a bank balance of $4,209.56. 
None of the checks were deposit- 
ed by the stockholders when 
received. 

Less than a week after the cash 
distribution, the Forest sharehold- 
ers purchased from Forest shares 
of Mount Vernon stock virtually 
equal in value to their portions of 
the prior cash distribution. It was 
at this point that both Forest and 
the shareholders deposited their 
checks. 

Both the district court and the 
Fourth Circuit were of the view 
that Forest and its stockholders 
desired to distribute the bulk of 
Forest's Mount Vernon stock di- 
rectly to the Forest stockholders 
in such a manner as to eliminate 
the previously taxed but undistrib- 
uted Sub S income. However, 
because they were apprised by 
their accountant of ‘lreas. Reg. 
§ 1.1375-4(b), they adopted the 
more circuitous route hoping that 
the distribution would be viewed 
as one of money and not prop- 
erty. Both courts telescoped the 
two transactions and determined 
that the separate steps were in 
substance a distribution of prop- 
erty from Forest, and not cash. 

After finding that the distribu- 
tion in question was one of prop- 
erty, the district court found Treas. 
Reg. § 1.1375-4(b) to be invalid 
to the extent that it disallows prop- 
erty dividends from qualifying as 


distributions of previously taxed 
income. The court said that au- 
thority for such a regulation could 
not be found in the statute itself 
and that the Treasury could not 
impose or add conditions or quali- 
fications not imposed by Congress 
or within the Congressional pur- 
pose unless necessary to make ef- 
fective the statutory intent. As a 
result, the district court found for 
the taxpayer and basically sustain- 
ed the tax-free distribution of 
previously taxed income. 

The Fourth Circuit disagreed 
with the district court and adopt- 
ed the government's position that 
the property distribution consti- 
tuted a dividend paid out of ac- 
cumulated earnings and _ profits. 
The court recognized that had the 
distribution been one of money 
and not property, the distribution 
would have been totally tax free. 

With respect to Treas. Reg. § 1.- 
1375-4(b), the Fourth Circuit first 
noted that Treasury Regulations 
must be sustained unless unreason- 
able and inconsistent with revenue 
statutes, and further, that Congress 
had intended some greater lati- 
tude for Treasury Department dis- 
cretion with respect to regulations 
promulgated under Section 1375- 
(d) of the Code by its specific 
requirement in Section 1375(d) 
that distributions of previously 
taxed income be made “in accord- 
ance with regulations prescribed 
by the Secretary or his delegate.” 

The court observed that Treas. 
Reg. § 1.1375-4(b) does not have 
the effect of re-imposing the dou- 
ble taxation of corporate income 
that Sub S was intended to avoid 
since the combination of a reduc- 
tion of the corporation’s earnings 
and profits under Section 1377 to 
the extent that Sub S income is 
taxed to the stockholder and the 
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stockholder’s 
basis pursuant to Section 1376 
precludes double taxation. The 
real effect of the regulation, ac- 
cording to the court, is to render 
the immediate property distribu- 
tion taxable rather than tax free, 
only if the corporation has some 
unprotected income; for example, 
as was involved in the case, ac- 
cumulated earnings and _ profits. 

Finally, the court noted that in 
another provision of the Sub S 
rules, Section 1373(c), Congress 
differentiated between cash and 
property distributions and con- 
cluded that Treas. Reg. § 1.1375- 
4(b) cannot be said to be either 
unreasonable or inconsistent in 
carrying that distinction into Sec- 
tion 1375(d) as well. 

There are three essential lessons 
to be learned from the Fourth 
Circuit’s DeTreville decision. 


Lessons to be Learned 


First, if possible, a concerted ef- 
fort pdt be made to prevent 
the creation of previously taxed 
but undistributed Sub S income. 
Section 1375(f) was enacted in 
1966 (after the years in question 
in DeTreville) to facilitate distri- 
butions of the exact amount of a 
Sub S corporation’s taxable income 
so as to avoid the creation of pre- 
viously taxed income. A cash dis- 
tribution made during the first 
two and one half months of a Sub 
S corporation’s taxable year is 
treated as a distribution of the 
shareholder's share of the corpo- 
ration’s undistributed taxable in- 
come for the preceding year. Thus, 
each year, assuming there is cash 
available for distribution, there is 
an opportunity to preclude the 
origin of previously taxed but un- 
distributed Sub S income. 

Second, a property distribution 
with respect to Sub S stock should 
be avoided. Sections 1373(c) and 
1375(f) preclude such a distribu- 
tion from qualifying as a tax-free 
distribution of current year’s earn- 
ings. Moreover, in light of DeTre- 
ville, it is safe to assume that pre- 
viously taxed income cannot be 


distributed tax free if the distri- 
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bution is one of property and not 
money, Thus, any property distri- 
bution is a likely candidate for 
dividend treatment to the extent 
of the corporation’s earnings and 
profits. 

Moreover, even if the corpora- 
tion does not have accumulated 
earnings and profits from pre-Sub 
S years, it should be recognized 
that the corporation may have 
accumulated earnings and _ profits 
from the Sub S years themselves 
separate and apart from each 
year’s taxable income (which is 
passed through to the shareholders 
and reduces earnings and profits ). 
Certain items of income do not 
constitute taxable income but do 
increase earnings and profits. Ex- 
amples of such income might be 
tax exempt interest or life insur- 
ance proceeds. Earnings and prof- 
its created by these items are not 
depleted by the taxation of Sub 
S income to the shareholders. Sim- 
ilarly, on the deduction side, per- 
centage depletion in excess of cost 
depletion decreases taxable income 
but not earnings and profits. Al- 
so, for taxable years commencing 
after June 30, 1972, accelerated 
depreciation over straight line will 
not reduce earnings and profits. 
Thus, it is possible to have un- 
protected income (earnings and 
profits) in situations where the 
parties may very well fail to rec- 
ognize its existence.* 

Third, the government has been 
successful in turning distributions 
which on their face appear to be 
cash distributions into property 


can’t have closings 
on time? .. 


distributions using the doctrine 
of substance over form. The De- 
Treville case is typical. Another 
is the recent case of Roesel v. 
Commissioner, 56 T.C. No. 2 
(1971), where the Commissioner 
attacked successfully the Sub S 
cash_ dividend-loan back tech- 
nique, the Tax Court finding that, 
in substance, property distribu- 


tions were made. 


Congressional Action 


In conclusion, it appears to this 
writer that Congressional action 
with respect to property distribu- 
tions from Sub S corporations is 
warranted. While Congress has 
attempted to keep the Sub S rules 
simple, there are situations where 
Sub S corporations simply do not 
have cash available for distribu- 
tion but do have property. Prob- 
lems of untaxed appreciation with 
respect to the property could be 
dealt with either by a realization 
of income at the time of the dis- 
tribution (the view of the district 
court in DeTreville) or by a carry- 
over of basis to the distributees. 
The possible problems with re- 
spect to property distributions are 
not insurmountable. 


Other Developments 


1. On remand from the Second 
Circuit, the Tax Court, in a deci- 
sion reviewed by the full court, 
has allocated management services 
income, paid by one corporation 
to another corporation, to a share- 


holder who controlled both corpo- 
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rations. Park and Dorman Mills, 
two corporations, entered into a 
contract whereby the former was 
to provide management services 
for the latter. The services were 
in fact performed by the control- 
ling shareholder of both Park and 
Dorman. In a prior opinion, the 
Tax Court (51 T.C. 251 (1968) ) 
held that the income was taxable 
to the controlling shareholder un- 
der Section 61 of the Code and 
principles enunciated in Lucas v. 
Earl, 281 U.S. 111 (1930), on the 
ground that it was he who in real- 
ity earned the income. The Second 
Circuit (429 F. 2d 650 (1970) ), 
reversing and remanding the case, 
rejected Section 61 as the proper 
theory and suggested the use of 
Section 482. The Tax Court here 
determined Section 482 to be ap- 
plicable and thus again found 
against the taxpayer. 

This case, like that of Borge v. 
Commissioner, 405 F.2d 673 (C.A. 
2nd 1968), certiorari denied, 395 
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U.S. 933 (1969), has overtones 
that extend quite heavily into the 
rofessional corporation area. In 
~ instances, the courts have 
determined that income received 
by a corporation for services per- 
formed by an individual in con- 
trol of the corporate affairs was 
properly held subject to the power 
of allocation conferred u the 
Commissioner by Section 482. Is 
it not reasonable to expect a gov- 
ernment onslaught against the one- 
man professional corporation using 
the theory of the instant case, 
Borge, and other cases like them 
so as to deplete the corporation 
of any income upon which to base 
fringe benefit programs? Rubin v. 
Commissioner, 56 T.C. No. 88 
(1971). 

2. The Ninth Circuit has af- 
firmed per curiam a Tax Court 
decision (53 T.C. 217 (1969)), 
that a law partnership using the 
cash basis method of accountin 
may not deduct as ordinary an 
necessary business expenses the 
various litigation costs advanced 
for clients on contingent fee cases 
in which the advances are to be 
repaid from amounts recovered 
for the. client. The Tax Court 
found that the law firm here ex- 
pected to be repaid, and, in fact, 
in most cases was repaid by its 
clients. As stated by the Ninth 
Circuit, “Under the usual methods 
of accounting, such transactions 
are treated as loans.” Canelo III 
v. Commissioner, decided August 
11, 1971 (71-2 US.T.C., Par. 
95-98). 


Guest Editors; Tax Ideas 


Anyone desiring to be a guest 
editor of Tax Law Notes during the 
coming year should communicate 
directly with Edward Heilbronner, 
Editor, at 100 North Biscayne 
Boulevard, Miami 33132. 


Also, if a reader has an idea or 
comment concerning a tax matter 
which he feels would be of interest 
to the Bar membership, the editor 
shall be pleased to include these 
items in Tax Law Notes. In this 
way, this column can facilitate a 
meaningful exchange of tax ideas 
among members of the Bar. 


FOOTNOTES 


*All section references herein are to 
the Internal Revenue Code of 1954 as 
amended, and citations to Treasury Reg- 
ulations are to regulations promulgated 
under the 1954 Code. 


*See Section 1373. 


*The district court denied a total re- 
fund in the case finding that to the ex- 
tent of the difference between the fair 
market value and the basis to Forest 
of the Mount Vernon shares, no tax had 
been paid and the excess could not pass 


to the distributee-stockholders tax free. 


‘For a comprehensive review concern- 
ing the computation of earnings and 
profits, see Bittker and Eustice, Federal 
Income Taxation of Corporations and 
Shareholders (3rd Ed., 1971), Secs. 7.03 
and 7.04. 


*For detailed analyses of the Sub S$ 
distribution rules, see Bittker and Eus- 
tice, supra, note 4, Secs. 6.05-6.08, and 
Schreiber, Subchapter S, Planning & 
Operation (1968 Ed.) Secs. 500 et seq. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


FIELD ATTORNEY’S ASSEMBLY ... A Field At- 
torney’s Assembly was held on October 8 and 9 
of this year at the Robert Meyer Motor Inn at 
Orlando. There are 24 field attorneys located 
throughout the state who assist Fund members 
with title matters. There was full participation. 
On the staff team who conducted the seminar 
sessions were Harold A. Drees, B. E. Wilder, R. 
H. Threadgill, G. Robert Armold, R. B. Tanner, 
R. P. Gassler, Stan Gray and H. K. Holcomb. 

President Paul J. Stichler welcomed the 
group on Friday morning and spoke again Satur- 
day morning on The Fund's growth and expan- 
sion and the increased participation in the Na- 
tional Fund by the Florida Fund. He also re- 
viewed past, present and future development of 
the organization—predicting that 1971 will have 
been the best year The Fund has ever had. 

Legal sticklers on Friday dealt with such 
problems as the Massachusetts business trust, 
survey problems (NE 1/2 of NE 1/4), and 
limited partnerships. Continuing sessions dealt 
with reinsurance, claims and coverage, field re- 
ports, legislation, aids for the field attorney, re- 
cent decisions and time savers. 


NEW FIELD ATTORNEY .. . Darrel P. Camell 
of the firm, Carnell & Snell, Daytona Beach, has 
been named field attorney for the Seventh Judi- 
cial Circuit. Mr. Carnell received his B.S. and 
J.D. degrees from the University of Florida and 
was admitted to The Florida Bar in 1951. He has 
been practicing law in Daytona since 1955. He 
commenced his duties with The Fund on Sep- 
tember 15 of this year. Mr. Carnell is highly 
qualified to assist Fund members with coexam- 
inations and title questions that might arise in 
connection with the issuance of Fund commit- 
ments, guarantees and policies. 


APPRECIATION PLAQUES .. . The following 
outstanding Florida lawyers who have served 
The Fund as trustees for one complete term 
will receive gold-inscribed walnut appreciation 
plaques, to be presented at different ceremonies 
around the state. Also imprinted is a photograph 
of the new Fund headquarters building, These 
plaques are being awarded as tokens of the deep 
appreciation The Fund has for their devoted 
service as members of the Board of Trustees. 
They are: Kenneth E. Cooksey, Monticello, 2nd 


Circuit; Alfred T. Airth, Live Oak, 3rd Circuit; 
W. Henry Barber, Jr., Gainesville, 8th Circuit; 
William A. Zeiher, former trustee, Ft, Lauder- 
dale, 17th Circuit; Thomas L. Henderson, Titus- 
ville, 18th Circuit; William A. Oughterson, 
Stuart, 19th Circuit; and C. Donald MacLean, 
Jr., former trustee, Jacksonville, 4th Circuit. 


LAW COLLEGE ASSISTANCE PROGRAM ... 
Lawyers’ Title Guaranty Fund grants of $1,000 
each to Florida’s colleges of law have been 
acknowledged by the deans at each of the 
schools. Members of the Board of Trustees of 
The Fund established the Law College Assis- 
tance Program several years ago and grants have 
been made each year. The deans of the colleges 
of law may designate for what purpose the grant 
may be used to encourage study and research in 
the field of real property law. 


TITLE NOTE BY A FUND ATTORNEY .. . The 
1969 Legislature amended Sec. 695.03 (2), F.S., 
to provide that all instruments that are acknowl- 
edged before notaries public in states which do 
not require a notary to have a seal must have 
attached a certificate attesting to the notary’s 
authority to certify the acknowledgement. If the 
state requires notaries to have seals, then the 
notary must have affixed his seal. The 1971 
Legislature by Chapter 71-53, amended this 
section making an out-of-state acknowledgment 
acceptable if the foreign notary affixes a seal or 
attaches a certificate of authority. The Act elim- 
inates the necessity for inquiring as to the laws 
of other states regarding the requirement for a 
notary to have a seal, There is one hidden 
danger, however, in this recent amendment. The 
1969 statute provided that the certificate of the 
notary’s authority should be by the proper 
authority wherein the commission of the notary 
public has been filed; whereas, the 1971 amend- 
ment requires the certificate to be by the clerk 
of a court having a seal. Under this amendment, 
a certificate from the secretary of state of the 
state where the notary resides would be insuffi- 
cient, and it is necessary now for the notary to 
obtain his certificate from the clerk of some 
court having a seal. 


(By the Staff of Lawyers’ Title Guaranty Fund) 
Adv. 
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News of the Local and State Judiciary 


Appellate Judge Thomas H. Bark- 
dull, Jr., of Miami is the new chairman 
of the Florida Judicial Qualifications 
Commission. He was elected in Sep- 
tember to succeed Judge John S. 
Rawls, the commission’s first chair- 
man, who served for the past four 
years. Richard T. Earle, Jr., of St. 
Petersburg was reelected vice chair- 
man. Judge Barkdull has been a 
member of the commission since its 
organization in 1967. 


Judge Warren A, Nelson of the 
Duval County Criminal Court of Rec- 
ord is the new president of the Civil 
and Criminal] Court of Record Judges’ 
Association. He was installed in Sep- 
tember during a conference held in 
Jacksonville. Judge Robert A. Freeze 
of Clearwater was reelected secretary- 
treasurer. Other new officers are 
Judge W. Rogers Turner, Orlando, 
president-elect and Joe A. Cowart, 
Rockledge, vice president. Jackson- 
ville’s mode] criminal court manage- 
ment system was studied during the 
conference. 


Former Gainesville municipal judge 
Benjamin M. Tench in September was 
named judge of the new Alachua 
County Felony Court of Record. The 
appointment was made by Governor 
Reubin Askew. 


Three Florida judges attended the 
25th annual Southern Regional Traffic 
Court Conference at Emory Univer- 
sity in Atlanta in September. Attend- 
ing the week-long conference were 
Judges William J. Piquette of the 
Metropolitan Court of Dade County, 
Joe T. Caruso, Rockledge municipal 
judge, and Charles M. Holcomb, as- 
sociate judge for Cocoa and Rock- 
ledge city prosecutor. The conference 
was sponsored by the Traffic Court 
Program of the American Bar Associa- 
tion and Northwestern University’s 
Traffic Institute. 


Judge B. J. Driver of Clearwater is 
the new chief judge of the Sixth Judi- 
cial Circuit. He succeeds Judge Ben 
F. Overton. His term runs until Janu- 
ary 1, 1973. 

Judge Driver has been on the circuit 
bench since 1963. 


Circuit Judge William Frye III of 
Shalimar participated in a graduate 
program at the National College of 
the State Judiciary held in Reno, 
Nevada in August, The college is an 
activity of the Section of Judicial Ad- 
ministration of the American Bar 
Association. 


Judge Harold W. Long, Jr., has 
resigned as small claims court judge 


for Martin County, He continues as 
assistant state attorney for the county. 
David Harper, Stuart attorney, was 
named as successor. 


Columbia County Judge Terry Mc- 
David was one of 54 judges and ref- 
erees from 28 states who participated 
in i in the National College of 
Juvenile Justice’s annual summer 
course for judges of juvenile jurisdic- 
tion. Judge McDavid attended the 
program at the University of Nevada. 


Judges of the newly-created Court 
of Record of Hillsborough County 
were appointed by Governor Askew in 
September. The judges are Robert W. 
Rawlins, Jr., who had been public 
defender for the Thirteenth Judicial 
Circuit, and Herboth S. Ryder of 
Tampa, a former assistant state attor- 
ney for the Thirteenth Circuit. The 
judges were named after recommen- 
dation from the Judicial Nominating 
Council for the circuit. A swearing in 
ceremony was held October 6, 


Governor Reubin Askew in August 
appointed Ft. Walton Beach attorney 
Jere Tolton to the Judicial Council 
of Florida. He serves with three other 
members of the Bar, nine laymen, the 
state attorney general, a circuit court 


judge and the chairman, Chief Justice 


C. Laurence Stagg, immedi- 
ate resident of the 
Hillsborough Bar 
Association, holds Bible as 
Robert W. Rawlins takes the 
oath as judge of the Court 
of Record. L. David Shear, 
current president, stands 
ready to assist with the rob- 
ing. As Herboth S. Ryder 
(second photo) takes the oath 
as second Court of Record 
judge, A. Dallas Albritton, 
Jr., holds the Bible. The 
ceremony was on October 6 
in Tampa. 
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B. K. Roberts of the Supreme Court. 
Also appointed to the Council in 
August was Walton County Judge 
Joe Dan Trotman. 


Governor Reubin Askew in October 
named two Tallahassee attorneys to 
judgeships. Hal S. McClamma, gen- 
eral counsel for the Department of 
Commerce, was named county judge, 
a post vacant since the last legislature 
gave Leon County a second county 
judge. The Governor named John E. 
Crusoe judge of the Leon Small 
Claims Court. He succeeded Robert 
C. Dean whose term expired, Crusoe 
has been in private practice since his 
graduation last year from Cumberland 
Law School, and serves as secretary of 
the Tallahassee Legal Aid Society. 


The new municipal judge for Jupi- 
ter is Craig Wilson. Judge Wilson 
was named in September to replace 
David Bludworth who resigned. Judge 
Wilson had been practicing in West 
Palm Beach, 


U. S. District Judge George C. 
Young of Orlando has been named 
acting chief judge of the U. S. District 


Court for the Middle District of 
Florida pending the return of Judge 
William A. McRae, Jr., who is on a 
leave of absence. Judge Joseph P. 
Lieb had been chief judge but was 
forced to step down on his 70th 
birthday in September. 


Gilbert A. Smith of Bradenton has 
been named as replacement for Judge 
Robert Willis on the Twelfth Judicial 
Circuit bench. Judge Smith was ap- 
pointed by Governor Askew upon 
Willis’ resignation. He began his new 
duties on October 1. 


Circuit Judge Thomas A. Testa of 
Miami was the guest speaker at the 
October meeting of the Florida 
Criminal Defense Attorneys’ Associa- 
tion. His topic was “A Judge’s View 
on Crimnal Cases.” 


Judge S. E, Wasson of the Levy 
County Small Claims Court resigned 
on October 1 after serving for three 
years, He was a former prosecuting 
attorney for the county. Governor 
Reubin Askew appointed Bronson 
attorney Joseph Smith in his place. 


Local Bar Association Activities 


Neal R. Sonnett of Miami is the 
new president of the Federal Bar 
Association, South Florida Chapter. 
Other officers installed in October 
were John C. Malloy, vice president; 
Vincent Jude Brennan, treasurer, and 
Robert L. Dube, secretary. Special 
guests at the installation banquet were 
Judge Clyde Atkins of the U. S. Dis- 
trict Court, John Prunty, and Circuit 
Judge Arthur E. Huttoe. 


The Palm Beach County Bar Asso- 
ciation has been presenting a series 
of legal forums on Tuesday evenings 
at a local auditorium for the public. 
Semen programs this month and 
in December include: November 23, 
Bills and Notes: Uniform Commercial 
Code; November 30, Contracts; De- 
cember 7, Constitutional Law (Crimi- 
nal); and December 14, Court 
Structure. The program began in 
September and has included a variety 
of subjects of interest to the nonlawyer 
on legal topics. 


Earl B. Hadlow, Jacksonville, mem- 
ber of the Bar’s Board of Governors, 
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Two officers of the 
Jacksonville Bar Asso- 
ciation and __ their 
wives smile for the 
photographer during 
the association's an- 
nual dinner party held 
in early September. 
Mr. and Mrs. James 
C. Rinaman, Jr., are 
on the left. He is 
president-elect, Adam 
G. Adams II, presi- 
dent, and Mrs. Adams 
are on the right. 


addressed the Young Lawyers Section 
of the Dade County Bar Association 
in September. In discussing legislative 
involvement in attorneys’ fees, Hadlow 
said there are two opinions among 
lawyers regarding fees—the belief that 
the relationship with a client is a 


private contractura] arrangement 
which is not the concern of others, 
and the feeling that there are abuses 
in fees, that lawyers are failing in 
their responsibility to the public and 
that regulation is needed either from 


New Broward Court of Record Judge 
Thomas J. Reddick, Jr., right, receives 
the congratulations of L. Fred Austin, 
president-elect of the Broward County 
Bar Association, following his swear- 
ing-in ceremony on September 9. 


Miami Justice of the Peace Ralph 
B, Ferguson, Jr., this summer was 
elected president of the Justices of 
the Peace and Constables Association 
of Florida, He has been peace justice 
in Miami’s district two since 1960. 
Judge Charles J. Luke of Daytona 
Beach was named to the board of 
directors of the association. 


the Bar or from outside sources. He 
stated that legislative intervention is 
not the best way to cure the problem, 
but that the legal profession should 
deal with the cadlen itself. 


House Representative Richard Petti- 
grew was the guest speaker at the 
October meeting of the Palm Beach 
County Bar Association. He presented 
his views supporting the corporate 
income tax in the intergovernmental 
fiscal crisis. 
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NEWS OF THE BENCH AND BAR—local bar association activities 


Florida Bar President-elect Wm. Reece 
Smith, Jr., of Tampa, told the Tampa 
Association of Legal Secretaries at a 
September dinner meeting, “The use 
of paralegal assistants will enable law- 
yers to offer better service to more 
clients at reduced costs, and at the 
same time increase their income.” L. 
David Shear (left), president of the 
Hillsborough County Bar Association, 
also announced that his bar association 
is studying the possibility of offering 
a legal assistant training course at a 
local community college. Members of 
the secretaries’ association shown are 
Mrs. Florence Milnamow, first vice 
president, and Mrs, Carolyn S. Beahm, 
foreground. 


Members of the Okaloosa-Walton 
Bar Association faced the press in 
September in a panel discussion on 
the responsibility of the two groups 
in the fair trial process, The round- 
table discussion was sponsored by the 
North Florida Press Club and the 
Playground Daily News of Fort Wal- 
ton Beach. Representing the Bar on 
the panel were C. LeDon Anchors, 
Jr., president of the bar association, 
Judge Gillis Powell, Ferrin Campbell, 
Brooks Taylor and Walter Smith. A 
major topic of discussion was the 
right to use photographic equipment 
in courthouses and courtrooms. 


The Journal invites local bar 
groups to submit for publication in 
News of the Bench and Bar reports 
and photographs of association ac- 
tivities. All material should be sub- 
mitted by the 10th of the month 
preceding the month of publica- 
tion. For example, deadline for the 
January issue will be December 
10. News items more than two 
months old by issue date will not 
be accepted. 
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Partnerships and Associations 


John M. Martyn and Jeffrey N. 
Daversa have formed a partnership 
in Tequesta and now are engaged in 
the general practice of law under the 
name of Daversa & Martyn. The of- 
fice is located at 399 Cypress Drive 
and the telephone number is 746- 
8389. 


The firm of Ulmer, Murchison, Ash- 
by & Ball announces that Gary B. Tul- 
lis has become a member of the firm, 
which maintains offices at 850 Florida 
National Bank Building, P. O. Box 
479, Jacksonville 32201. 


The firm of Hahn, Breathitt & 
Roberts has accepted Stephen C. Wat- 
son as an associate. He formerly was 
a legal aide for Federal District 
Judge Joseph Lieb in Tampa. J. H. 
Roberts, Jr., of the firm recently was 
named city attorney for Lakeland. 
And the firm on October 1 moved 
its offices to 210 S. Tennessee Ave., 
Lakeland. 


Mack A. Plant, a recent graduate 
of the Cumberland School of Law, 
has joined Tom E. Lewis as an associ- 
ate in his practice at 302 Barnett Bank 
Building, 100 W. Garden Street, 
Pensacola. 


The firm of Mershon, Sawyer, John- 
ston, Dunwody & Cole announces 
that Osmond C. Howe, Jr., and Robert 
E. Muraro have become members of 
the firm. Offices are maintained in 
Miami and Boca Raton. 


Stephen K. Valentine, Jr., a member 
of the Florida and Michigan Bars, is 
now associated with William A. Lamb 
in the general practice of law under 
the firm name of Valentine & Lamb, 
with offices continuing at 5722 W. 
Maple Road in Orchard Lake, Michi- 
gan 48033. 


Decker, Elliot, & Kaler, P. A., an- 
nounces that Allan P. Clark has be- 
come a member of the firm which will 
continue the general practice of law 
under the name of Decker, Elliot, 
Kaler & Clark, P. A. Offices are 
located in Suite 815, American Heri- 
tage Life Building, Jacksonville 32202. 


G. Harrold Carswell, W. Guy Mc- 
Kenzie, Jr., Robert C. Dean and Wil- 
liam C, Owen announce the formation 
of their partnership for the general 
practice of law under the firm name 
of Carswell, McKenzie, Dean & Owen. 


Offices are at 516 N. Adams Street, 
Tallahassee 32302, The mailing ad- 
dress is P. O. Box 546 and the tele- 
phone number is 224-5700. 


The Tallahassee firm of Joanos, 
Parsons & Hayes, P. A., announces 
the withdrawal of James E. Joanos 
from the association, Mr. Joanos re- 
cently assumed the duties as first 
judge of the Felony Court of Record 
of Leon County. Philip S. Parsons has 
joined the firm, and the name of the 
association has been changed to Par- 
sons, Hayes & Parsons, P.A., with 
offices remaining at 1030 E. Lafayette 
Street. 


Paul S. Berger has withdrawn from 
the firm of Kutun & Berger and has 
joined Haward Gross as a partner. 
Gross & Berger maintains offices at 
420 Lincoln Road in Miami Beach, 
telephone 538-5657. 


Samuel Kirby Moncrief recently 
joined the firm of Shinholser & Logan 
in Sanford as an associate. The firm 
is located in the First Federal Build- 
ing, P. O. Box 1755, and the tele- 
phone number is 322-1838. 


William P, O'Malley, Kenneth A. 
Sunne and Vernon R. Keiser are 
associated in the practice of law 
under the name of O’Malley, Sunne 
& Keiser at Suite 401, Clearwater 
Professional Building, 301 Pierce 
Street, Clearwater 33516. The tele- 
phone number is 447-6493. 


Ronald A. Henson, formerly associ- 
ated with Boone, Kanetsky & Moore 
in Venice, is now practicing with the 
Winter Garden firm of Griffin, Powers 
& Henson at P, O. Box 1166. 


R. L. Caleen, Jr., is now associated 
with the firm of Wood, Scheb, White- 
sell, Drymon & Warren at its Engle- 
wood office, maintained at 350 S. 
Indiana Avenue. 


Lewis D. Milledge, Jr., and Robert 
L. Bell have formed a partnership 
under the name Milledge & Bell at 
Suite 711, Roberts Building, 28 W. 
Flagler Street, Miami 33130. The 
telephone number is 358-5060. 


Thomas R. Fay recently became 
associated with the Tampa firm of 
Rood & Hapner at 200 Pierce Street, 
telephone 229-6591. 
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Robert P. Chirnside is now prac- 
ticing with Fowler, White, Gillen, 
Humkey, Kinney & Boggs, P. A., at 
P. O. Box 1438, Tampa 33601. He 
joined the firm after moving from 
Ohio. 


Joseph L, Stone, a member of The 
Florida Bar since 1961, recently 
formed a partnership in Chicago, 
Illinois with several partners and 
practices under the name of Lowitz, 
Stone, Kipnis & Goodman at the Con- 
necticut Mutual Life Building, 33 
North Dearborn Street. 


David A. Tegethoff, formerly with 
a New York firm, has joined Jary 
C. Nixon and Crockett Farnell as an 
associate. The firm of Nixon & Far- 
nell maintains offices in Clearwater 
at 420 Haven Street, and at 311 N. 
Morgan Street in Tampa. 


Edmond J, Gong and Michael R. 
Storace, formerly associated as Law 
Offices of Edmond J. Gong, are 
now partners practicing in Miami as 
Gong & Storace. The office is located 
in the First National Bank Building 


number _ is 


and ithe 
373-7755. 


Robert C. Stone and Errol M. 
Rosen have formed a_partnershi 
under the name Stone & Rosen, wit 
offices at 125 N. 46th Avenue in 
Hollywood, The telephone number is 
983-5601. 


The law firm of Duffy, Sladon & 
Casoria has a new partner. He is 
Richard F. Zimmerman, The firm is 
now known as Duffy, Sladon, Casoria 
& Zimmerman, with offices remaining 
at 1040 Bayview Drive in Ft. 
Lauderdale. 


The law firm of Smith, Hulsey, 
Schwalbe, Spraker & Nichols an- 
nounces that Robert B. Laseter, Jr., 
and Wayne A. Wolf have become 
artners in the firm and L. Buck Fow- 
r has become an associate. Offices 
are located at 500 Barnett Bank 
Building, Jacksonville 32202. 


telephone 


Walter E. — and George E. 
Leonard, Jr., have formed a partner- 
ship known as Tinsley & Leonard, 


Office Openings and Removals 


Malcolm H. Friedman has removed 
his law office to 800 Douglas Road 
in Coral Gables. The new telephone 
number is 444-5701. 


Daniel R. Vaughen has opened an 
office for the general practice of law 
at Suite 212, Conrad Realty Building, 
112 W. New York Avenue, P. O. 
Box 2853, DeLand 32720. The tele- 
phone number is 734-6610. 


Donald W. Scarlett has opened an 
office for the general practice of law 
at 64 E. Central Boulevard, Suite 
810, in Orlando. The new telephone 
number for the firm is 241-3812. 


Richard Donald Lane, formerly of 
Largo, has opened an office for the 
general practice of law in the Hitch- 
cock Building in Auburn, Alabama. 


Theodore F, Zentner announces the 
opening of his office for the general 
practice of law at 23 S. Magnolia 
in Orlando, The telephone number 
is 424-5639. 


George R. Moraitis announces the 
relocation of his offices to Suite 402 
Kenann Building, 3101 N. Federal 
Highway, Ft. Lauderdale, and that 
John W. Tarrant will be associated 
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with him, The telephone number is 
563-4163, 


The law firm of Pitts,. Eubanks, 
Ross & Rumberger announces the 
opening of an additional. office for 
the general practice of law in Sanford 
at 110 E. Commercial Street, Kirk 
Plaza Building. The telephone number 
is 323-1020. 


George W. Thames and O. O. Mc- 
Collum, practicing as Thames & Mc- 
Collum, announce their new address 
as 502 Florida Theater Building, 
Jacksonville 32202. The telephone 
number is 355-9657. 


Feibelman, Friedman, Britton & 
Stettin announces the removal of 
its Orlando offices from 715 Citizens 
National Bank Building to Suite 1501 
in the same building. 


Gene D. Brown has opened an 
office for the general practice of 
law in the Tallahassee Bank Building, 
Suite 246, Tallahassee 32301, His 
telephone number is 222-7206. 


Joseph G. Weiss has removed his 
law office to Suite 124, 7800 Red 
Road, South Miami 33143, telephone 
number 667-8822. 


P. A., for the general practice of 
law. Their offices are located in the 
Landmark Building, 318-A_ Fifth 
Avenue, South, Naples 33940, tele- 
phone 649-3214. 


Harvey I. Reiseman, Robert J. 
Friedman and Harris J], Buchbinder 
announce the formation of a profes- 
sional association for the practice of 
law under the firm name of Reiseman, 
Friedman & Buchbinder and _ the 
withdrawal of Robert J. Friedman 
from the firm of Forrest, Friedman, 
Ruffner & Traum. Offices are located 
in Suite 1133 City National Bank 
Building, 25 W. Flagler Street, Miami 
33130. The number is 
358-1515. 


Jason Gordon recently joined the 
firm of Cobb, Cole, Sigerson, McCoy, 
Bell & Bond of Daytona Beach as 
an associate. 


Jack P. Brandon has become associ- 
ated with the Lake Wales firm of 
Woolfolk, Myers, Curtis, Craig and 
Gibson at 130 E. Central Avenue, 
mailing address P. O. Box 1079. 


COMPLETE 

COMPACT 

CORPORATE 
OUTFIT 


INCLUDES: 
VINYL BINDER AND 
SLIP BOX, 15 PRINTED 
STOCK CERTIFICATES, 
MINUTES, STOCK TRANSFER LEDGER 
AND CHOICE OF DESK OR POCKET SEAL 
WITH PRINTED MIN. (C-1) ........ $18.00 
BLANK SHEETS (C-2)............. $17.00 


SEAL & CERTIFICATE CO. 
1111 So. 30th —— Fla. 


BROWARD: (305) 923-7862 
DADE: (305) 947-9839 
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NEWS OF THE BENCH AND BAR—lawyers in the news 


Lawyers in the News 


Governor Reubin Askew has named 
two attorneys to the Industrial Rela- 
tions Commission replacing two non- 
lawyers. The appointments mark the 
first time the commission has been 
composed of all lawyers. Stephen 
Marc Slepin, director of the Florida 
Department of Commerce’s Division 
of Labor, is chairman. 

The new appointees are Burnis T. 
Coleman of Tallahassee and Jesse J. 
McCray, Jr., of Miami. Coleman is a 
former general counsel of the Florida 
Industrial Commission and McCrary 
is a former assistant attorney gen- 
eral of Florida. 

Robing ceremonies took place 
August 24 in Tallahassee with Su- 
preme Court Chief Justice B. K. Rob- 
erts administering the oath. Carl R. 
Pennington, Jr., a member of the 
Bar's Board of Governors, spoke 
briefly. 


George J. Talianoff of Miami Beach 
has been renamed chairman of the 
Anti-Defamation League Society of 
Fellows for the State of Florida. He 
has held the post since 1969. Also 
named to a post in the B'nai B'rith 
ADL in August was Miami attorney 
Richard Essen. He was appointed 
to the regional board of the league. 


E. G. Couse is the newest assistant 
state attorney for the Twentieth Judi- 
cial Circuit. He was named to the 
post in August by State Attorney 
Joseph P. dAllessandro. He is a 
graduate of the University of Florida 
and recently completed his military 
service. 

Assistant state attorney from Dade 
City, Joseph A. McClain, resigned 
October 1 to devote more time to his 


private practice. He continues to 
serve as Pasco Circuit Court prosecu- 
tor, He had been assistant state at- 
torney since 1964. 


Clinton S. Courson is the new 
county attorney for Collier County. He 
was named in September to replace 
10-year veteran James Adams. 


Robert B. Bratzel, Fort Lauderdale, 
has been named president and general 
manager of Lauderdale Abstract and 
Title Co. He is a former staff attorney 
and field service officer for Lawyers’ 
Title Guaranty Fund. 


Miami attorney David S. Kenin 
has been cited for outstanding service 
to the community by the Greater 
Miami Jewish Federation and has 
been awarded the 1971 President's 
Leadership Award. 


Five Florida Trial Lawyers have 
been elected to terms on various 
committees of the American Trial 
Lawyers Association, They were ap- 
pointed during the recent annual 
convention of the organization in Port- 
land, Oregon. 

A. Ward Wagner of West Palm 
Beach was named to a second term 
on the board of governors, and was 
joined by Ray Ferrero, Jr., of Ft. 
Lauderdale, who was named to a 
three-year term. 

C. Jay Hardee, Jr., of Tampa, was 
elected state committeeman and will 
represent the Florida delegation on 
the national committee. Miami at- 
torney Aaron S. Podhurst was elected 
secretary of the Aviation Law Section 
and James P. O’Flarity of Ft. Lauder- 
dale was named chairman of the new 
Family Law Section of the ATLA. 


Diaw «a must { 


Make yours THE FLORIDA LAWYERS DIARY & MANUAL 


* Reasonably priced at $13.00, including tax. 
* Your name embossed in gold on the 
front cover at no extra charge. 


* Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 
P. O. Box 1227, Newark, N. J. 07101 


Burton B, Loebl of North Miami 
Beach has been named vice chairman 
of the Environmental Law Cimmittee 
of the General Practice Section of 
the American Bar Association. 


Col. Wilson Freeman, a former 
resident of Jacksonville and a law 
graduate of the University of Florida, 
recently was decorated during his 
retirement ceremony. Col. Freeman 
retired as staff judge advocate after 
31 years of service in the U. S. Army. 
He was awarded the Second Oak 
Leaf Cluster to the Legion of Merit 
for meritorious service while serving 
as legal advisor to the Third U. S. 
Army Commanding Genera! from 
1967 through July 1971. 


Boca Raton attorney Robert L. 
Travis, Jr., has succeeded Carl Wal- 
lace as director of the Division of 
Economic Opportunity. Travis was 
named to the post in September by 
Governor Reubin Askew. He gradu- 
ated from Howard University Law 
School in Washington, D. C., in 1969 
and has worked since then for Florida 
Rural Legal Service, Inc., in Pompano 
Beach. 


Florida Bar member Douglass L. 
Custis of Akron, Ohio, wrote an ar- 
ticle for the September American Bar 
Association Journal entitled “Due Pro- 
cess and Military Discharges.” Custis, 
a former member of the Navy Judge 
Advocate General's Corps, criticizes 
Navy fieldboard hearings held to de- 
termine if an individual will be dis- 
charged and on what basis, He sug- 

ests that the undesirable discharge 
should be eliminated as a method of 
separating personnel from military 
service because the hearings do not 
allow normal legal protection. 


Florida Attorney General Robert 
Shevin challenged incoming law fresh- 
men at Florida State University Col- 
lege of Law to be active. He spoke 
at the annual orientation sponsored 
by the college. He said, “When you 
have attempted to [be active] through 
all of the regular channels, through 
reason, and no one seems to be listen- 
ing, then protest. But do it within 
the system and the limits of the law; 
to do otherwise would be self-defeat- 
ing.” Supreme Court Chief Justice B. 
K. Roberts and Justice Joseph Boyd 
were among the dignitaries attending 
the program. 
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Former Lt. Governor Ray C. Os- 
borne has been named a director of 
the Boca Raton National Bank. He 
maintains law offices in that city. 


Joseph Wanick, Miami Beach City 
attorney for more than 20 years, ends 
his career with the city on November 
18. Wanick became eligible for retire- 
ment last July. He continues as village 
attorney for E] Portal. 


Governor Reubin Askew recently 
appointed two attorneys to terms on 
the board of trustees of two South 
Florida colleges. He named Sheldon 
Schlesinger to a four-year term on 
the Broward Community College 
beard and Indian Harbour Beach 
attorney Palmer Collins as trustee for 
Brevard Community College. 


Stephen G. Hayskar is the new as- 
sistant state attorney for the 19th 
Judicial Circuit. He was named to the 
post in September by State Attorney 
John T. Brennan. 


CLASSIFIED ADVERTISEMENTS 


Jack V. Eskenazi, formerly an as- 
sistant U. S. attorney in Miami, is the 
first federal public defender for the 
Southern District of Florida. He was 
sworn in by Chief Judge Charles B. 
Fulton in June. 


James C. Rinaman, Jr. of Jackson- 
ville has resigned as the city’s counsel, 
He returned to private practice on 
September 10. He assumed the duties 
of general counsel in April 1970. 


A. Frank O’Kelley of Tallahassee is 
the new president of the Florida De- 
fense Lawyers Association. Others 
named to head the organization 
include: James C. Rinaman, Jr., 
Jacksonville, president-elect; and A. 
Broaddus Livingston, Tampa, secre- 
tary-treasurer. 


Edward I. Lack of Miami recently 
was named cochairman of the mem- 
bership committee of the Young Law- 


yers Section of the American Bar 
Association. 


Attorney Thomas T. Remington of 
Crestview has been appointed assis- 
tant state attorney for the First Judi- 
cial Circuit by State Attorney Curtis 
A. Golden. Remington had been assis- 
tant public defender in Crestview. He 
will be working primarily in Oka- 
loosa County. 


Robert M. Riddle has been elected 
a trust officer of the Florida National 
Bank at Miami. He also was recently 
appointed to a vacancy on the City 
Commission of Biscayne Park. 


Pensacola attorney M. J. Menge 
has been named to head the attornevs 
division in the Greater Pensacola 
United Fund fall campaign. The 
division is new to the campaign struc- 
ture and includes Pensacola area at- 
tornevs and their staffs. He is a 
member of the UF board of directors. 


POSITIONS AVAILABLE 


POSITIONS AVAILABLE 


ILLNESS requires that | limit working 
time and possibly give up my practice 
in about a year. Urgently need experi- 
enced lawyer who would like to take 
over practice. Located in Hollywood for 
26 years; in general practice 36 years. 
Excellent offer to attorney with several 
years general practice experience in 
Florida. Space and good library avail- 
able, excellent street level location in 
central business district. Write Journal 
Box 42, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


NORTHEAST Florida corporation gross- 
ing in excess of $30 million seeks at- 
torney to assist general counsel in the 
area of personal injuries, real property 
and insurance. Reply Journal Box 38, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


To Answer Box Number Ads: 
Send responses c/o the box number 
mediately forwarded to the advertiser. 
All information concerning the latter 
is confidential and will not be released. 
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TAX PRACTICE—All phases of income 
and estate taxes, including intensive 
research, imaginative planning, draft- 
ing, preparation of returns, IRS proce- 
dures, etc. Accounting background 
desirable. Must be capable of assum- 
ing responsibility. Contact Arthur E. 
Fox, 245 S.E. First Street, Miami 
33131. 


POSITION AVAILABLE: Small Orlando 
firm primarily involved in corporations, 
estate administration and real estate 
practice, needs young attorney. Prefers 
experience and good academic back- 
ground. Salary open. Send resume of 
educational and experience background 
to Journal Box 45, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


PROSECUTING ATTORNEY'S office in 
urban Central Florida has opening for 
full-time assistant prosecutor with pre- 
vious prosecution experience either in 
Florida, another state or the U. S. at- 
torney’s office. Reply Journal Box 39, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


POSITIONS AVAILABLE 


GROWING ORLANDO FIRM with 6 law- 
yers seeking young attorney with good 
academic background and interest in 
real estate, litigation, corporate or 
commercial practice. Experience in pri- 
vate practice desired, but not neces- 
sary. Excellent opportunity for rapid 
professional growth. Salary open. Send 
resume to Journal Box 14, The Florida 
Bar Journal, Tallahassee, Florida 
32304. 


Classified advertisements may be in- 
serted by members of The Florida Bar 
for $5 per insertion and by nonmem- 
bers for $10 per insertion. When re- 
sponding to an ad, address letters to 
ad box number, Florida Bar Journal, 
Tallahassee, Florida 32304. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS WANTED 


POSITIONS WANTED 


MISCELLANEOUS 


ATTORNEY 26 years with Boston-based 
corporation law department, including 
20 years residing in Central and South 
American divisions, retiring in April at 
55 to reside permanently in Miami. 
Admitted to Florida Bar 1970. Seeking 
opportunity with sole practitioner, small 
firm or Miami-based Latin American 
operations corporation. Will be in Mi- 
ami Dec. 23-Jan. 2. Reply Journal Box 
43, The Florida Bar Journal, Tallahas- 
see, Florida 32304. 


ATTORNEY, 33, admitted in Florida in 
1970, presently clerking for a federal 
district judge in Central Florida, seeks 
position with small or middle-sized 
firm in North or Central Florida around 
January, 1972. Resume upon request. 
Reply Journal Box 40, The Florida Bar 
Jouinal, Tallahassee, Florida 32304. 


TAX ATTORNEY, position wanted. Part- 
ner Wall Street firm with 18 years’ 
experience, substantial matters, all 
phases of taxation, government service, 
and private practice. Experienced in 
tax planning, corporate and individual. 
Excellent academic background. Law 
school faculty member; lecturer at tax 
institutes. Interested in relocating in 
Miami as tax counsel with reputable 
firm. Write Journal Box 41, The Florida 
Bar Journal, Tallahassee, Florida 
32304. 


interviews. Reply to Thomas J. O’Brien, 
anita Main Street, Kansas City, Mo. 


ATTORNEY, 29, member of Florida Bar 
with varied experience, emphasis in 
present position on trial and adminis- 
trative hearing, practice. Special train- 
ing in real estate taw. Seeking challeng- 
ing position with Florida law firm or 
sole practitioner in general practice. 
Reply Journal Box 32, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 


Representing the Lawyers 
Co-operative Publishing Company. 
Frank Merville Vic Warminger 
1710 Flamingo Dr. P. O. Box 111 
Orlando 32803 Palmetto 33561 
(305) 841-6263 (813) 896-2626 
(Central Fla.) (West Coast) 


Fred Carr John Petty 

4544 Marseille Dr. 4131 N.E. 23rd Ave. 
Pensacola 32505 Pompano Beach 33064 
(904) 433-0377 (305) 942-6214 
(Northwest Fla.) (East Coast) 


LAW BOOKS for Sale—Excellent Con- 
dition. Southern Reporter lst and 2d 
series complete to 248 So. 2d—$1300. 
Write John H. Eberly, P. O. Box 338, 
Kendall Branch, Miami, Florida 33156. 
Phone: (305) 274-7245. 


MARCH 1972 graduate of Ohio law 
school desires position with private 
firm, prosecutor's office or other offer. 
Clerk and writing experience, upper 1, 
of class. Will relocate in any area of 
state. Will be interviewing in the state 
Dec. 13-18. For resume, write Journal 
Box 44, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 


POSITION WANTED: Recent LL.M. grad- 
uate in taxation from NYU with prior 
accounting firm tax department experi- 
ence desires challenging law firm 
position. Member Pennsylvania Bar. 
Reply Journal Box 46, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ATTORNEY, 27, excellent academic 
background, multilingual with experi- 
ence in general practice, criminal law, 
personal injury and appellate advocacy, 
seeks position with firm, corporation, 
government agency or sole practitioner 
in general practice. Potential more im- 
portant than salary. Will consider all 
opportunities. Resume and references 
upon request. Write Journal Box 47, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


ATTORNEY, 42, 16 years’ general prac- 
tice experience in Kansas City, Mo. 
Admitted in Florida. Position or asso- 
ciation wanted with another attorney, 
firm or corporation. Will be in southern 
Florida December 22-January 3 for 
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FOR SALE: ALR complete through vol. 
22, 3rd series; Am. Jur. through re- 
placement vol. 41; Southern Reporter 
complete; 22 vols. Florida Reports. 
Please inquire Journal Box 18, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


AUTHORS! Your book can be published, 
promoted and distributed by success- 
ful, reliable company. Fiction, nonfic- 
tion, poetry, scholarly, religious and 
even controversial manuscripts wel- 
comed. For free booklet write Vantage 
Press, Dept. FB-1, 516 W. 34th Street, 
New York, N. Y. 10001. 


FREE INTERNATIONAL LAW DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your pro- 
fessional letterhead. Write today. 

CAMPBELL’S LIST, Inc. 

Campbell: Bidg., 
Maitland, Fla. 32751 


Complete Library Service 


Inventories, Appraisals, Used and 


New Books Bought and Sold 
George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 


Ph. (813) 584-0213 


CORPORATION SUPPLIES 


Have you ever been delayed with your 
corporation closings? You won't be if 
you order from State Seal & Certificate 
Co., where your order is shipped the 
same day as received. 1244 minutes 
included in compact (C-1 or C-2) out- 
fits. Send for brochure of complete line 
of corporation supplies. P.O. Box 1280, 
Hollywood 33022. See our display ad 
in this issue. 


DOCUMENT EXAMINER 


Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. 
Qualified as expert witness throughout 
U.S., etc. Examination of documents: 
handwriting, handprinting and type- 
writing identification, detection of for- 
gery and alterations and related prob- 
lems. 

GEORGE MESNIG, 1616 Bunker Hill 
Dr., Sun City Center, Fla. 33570 (813) 
634-1616 


FORGERIES AND ALTERATIONS 


Revealed and verified 
Scientific detection of erasures and 
additions or deletions. Handwriting, 
typewriting, paper and ink problems. 
Fully equipped laboratory facilities and 
portable equipment. Qualified and rec- 
ognized expert witness. 


ROBERT LYNCH 5560 S.W. Fifth Street, 
Ft. Lauderdale 33314, Phone 583-5929 
or 524-3906 
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CALENDAR 


1971 


November 15-19—-18th Annual Young Lawyers Section Seminar, The Florida 
Bar Building, Tallahassee; First Federal Savings and Loan Association, Sears- 
town Branch, Lakeland; Dade County Bar Association Building, Miami. 


December 3—CLE Course on No-Fault Insurance, Everglades Hotel, Miami; 
Stetson College of Law, St. Petersburg. 


December 10—CLE Course on No-Fault Insurance, Galt Ocean Mile Hotel, 
Fort Lauderdale; Park Plaza Hotel, Orlando. 


December 17—-CLE Course on No-Fault Insurance, Sheraton Motor Inn, Talla- 
hassee; Hotel Robert Meyer, Jacksonville. 


1972 


January 3-7—Sixth Annual Institute of Estate Planning sponsored by Univer- 
sity of Miami Law Center, Americana Hotel, Bal Harbour. 


January 7—CLE Course on No-Fault Insurance, Sheraton-Tampa Motor Hotel, 
Tampa; Holiday Inn, West Palm Beach. 


January 13-14—Convention of the Association of Legal Administrators, Pier 
66, Fort Lauderdale. For information, write P. O. Box 2324, Fort Lauderdale 


33303. 
January 14—CLE Course on No-Fault Insurance, Holiday Inn of Gulf Breeze, 
Pensacola. 
February 3-8—ABA Midyear Meeting, New Orleans, La. 
, February 22-23—Florida Bar Examinations, Jacksonville, filing deadline Au- 
gust 1, 1971. 


i March 11-19—1InterAmerican Lawyer Exchange Program, Caracas, Venezuela. 
June 19-22—Annual Convention of The Florida Bar, Walt Disney World. 
July 25-26—Florida Bar Examination, Miami, filing deadline November 1, 1971. 
August 14-17—Annual Meeting of the ABA, San Francisco, Calif. 


September 25-26—Florida Bar Examinations, Tampa/St. Petersburg, filing 
deadline March 1, 1972. 
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Bar Association 

N. Russell Bower, President 

321 Magnolia Ave. Panama City 
Brevard County Bar Association 

Walter C. Shepard, President 

115 Harrison St., 
Brooksville Bar Association 

Joseph E. Johnston, Jr., President 

29 S. Brooksville Ave. Brooksville 


Broward r 
Bruno L. DiGiulian, President 
3471 N. Federal Highway, 
Fort Lauderdale 


Charlotte Bar Association 

John M. Hathaway, President 

P. O. Box 638 Punta Gorda 
Clearwater Bar Association 
_ Richard T. Bennison, President 

227 Garden Ave. Clearwater 
Collier County Bar Association 

Robert R. Hagaman, President 

483 Third St., S. Naples 


Coral Gables Bar Association 
Thomas W. Kenworthy, President 
3399 Ponce de Leon 
Bivd. 

Dade County Bar Association 
James L. Armstrong Ill, President 
1301 duPont Bidg. Miami 

Escambia-Santa Rosa Bar Association 
T. A. Shell, President 
First Bank & Trust Bldg. Pensacola 


The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanlon Ill, President 


Coral Gables 


409 Broxburn Ave. Tampa 
South Florida Chapter 

Nea! R. Sonnett, President 

14 N.E. lst Ave Miami 


West Florida Chapter 

Richard Hill Merritt, President 

P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 


Florida Government Bar Association 
V. Carroll Webb, President 
Comptroller’s Office 
Capitol Building Tallahassee 


Gulf Beaches Bar Association Of 
Pinellas County 
David W. Barrow Ill, President 
5151 Park Blvd. Pinellas Park 


Hardee County Bar Association 
John W. Burton, President 
P. O. Box 426 Wauchula 


Hendry-Glades Bar Association 
Jack J. Rafter, Jr., President 
P. O. Box 756 Clewiston 


Hialeah-Miami Springs Bar Association 
Leslie A. Todd, President 
Rm. 21, City Hall Hialeah 


Highlands County Bar Association 
Hue E. Nunnallee, President 
15 S. Lake Ave. Avon Park 


Hillsborough County Bar Association 
L. David Shear, President 
Exchange Bank Bidg. 
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Tampa 


Bar Association 

Michael E. Watkins, President 

830 N. Krome Ave. Homestead 
indian River County Bar Association 

Michael O’Haire, President 

P. O. Box 518 Vero Beach 
Jacksonville Bar Association 

Adam G. Adams Il, President 

1116 Barnett Bank Bidg. 


Jacksonville 
Lake City Bar Association 
S. Austin Peele, President 
P. O. Box 243 Lake City 


Lakeland Bar Association, Inc. 

Thomas L. Clarke, Jr., President 

P. O. Drawer J Lakeland 
Lake-Sumter Bar Association 

Oscar E. Schubert, President 

P. O. Box 125 Mt. Dora 
Lee County Bar Association 

George Swartz, President 

P. O. Box 1480 Fort Myers 
Manatee County Bar Association 

Kenneth W. Cleary, President 

P. O. Box 2480 Bradenton 
Marion County Bar Association 

Donald N. Denson, President 

307 N. W. Third St. Ocala 


Martin County Bar Association 
Larry E. Buchanan, President 
P. O. Drawer 24 

Miami Beach Bar Association 
Samuel S. Smith, President 
407 Lincoln Rd. Suite 9-A 

Miami Beach 

Monroe County Bar Association 
Helio Gomez, President 
Monroe County Courthouse 

Key West 


Stuart 


Nassau County Bar Association 
Joseph M. Ripley, Jr., President 
P. O. Box 694 Fernandina Beach 
North Broward Bar Association 
Shelby D. Wallis, President 
2745 E. Atlantic Blvd. 
Pompano Beach 
North Dade Bar Association 
Lawrence Friedman, President 
1875 N.E. 163rd St. 
North Miami Beach 
Okaloosa-Walton Co. Bar 
C. LeDon Anchors, Jr., President 
P. O. Drawer F Ft. Walton Beach 
Orange County Bar Association 
Gene H. Godbold, President 
135 Wall St. Orlando 
Osceola County Bar Association 
Edward Brinson, President 
P. O. Box 338 Kissimmee 
Palm Beach County Bar Association 
Charles H. Damsel, Jr., President 
P. O. Box 2190 West Palm Beach 
Pasco County Bar Association 
David Tyner, President 
P. O. Box 443 Dade City 


D. W. Perkins Bar Association 
Releford McGriff, President 
Jacksonville 


P. O. Box 516 


Putnam County Bar Association 
Harlow C. Middleton, President 
P. O. Drawer C Palatka 
St. Johns County Bar Association 
John Upchurch, President 
P. O. Box 170 St. Augustine 


St. Lucie County Bar Association 
Ben L. Bryan, Jr., President 
P. O. Box 3230 Fort Pierce 


Petersburg Bar Association 
Hugh E. Reams, President 
307 West Coast Title Bldg. 
St. Petersburg 
Sarasota County Bar Association 
Patrick H. Dickinson, President 
P. O. Box 3979 Sarasota 


Seminole County Bar Association 
Thomas A. Speer, President 
P. O. Box 1364 Sanford 


South Broward Bar Association 
Joseph L. Schwartz, President 
3325 Hollywood Blvd. Hollywood 


South Miami District Bar Association 
Charles J. Crowder, President 
5825 Sunset Drive South Miami 

South Palm Beach County Bar 

Association 
Thomas J. Becker, President 
P. O. Box 340 Boca Raton 

Tallahassee Bar Association 
Douglass B. Shivers, President 
P. O. Box 12 Tallahassee 

Volusia County Bar Association 
Alfred A. Green, Jr., President 
P. O. Box 5566 Daytona Beach 


West Pasco Bar Association 

Jack B. McPherson, President 

122 W. Main St. New Port Richey 
Winter Haven Bar Association 

Irving W. Wheeler, President 

P. O. Box 1396 Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Earl L. Lewis, President 

P. O. Box 585 Milton 
Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

L. Arthur Lawrence, Jr., President 

P. O. Box 506 Live Oak 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P. O. Drawer 678 Tavares 
Eighth Judicial Circuit Bar Association 

Henry L. Gray, Jr., President 

211 N.E. Ist St. Gainesville 
Tenth Judicial Circuit Bar Association 

Thomas R. Bayless, President 

P. O. Drawer BW Lakeland 


Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 


P. O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 

Jerry W. Gerde, President 

406 Magnolia Ave. Panama City 
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CERTIFICATES, 
BY-LAWS 6. MINUTES INVESTMENTS AS ACCOUNTING MISCELLANEOUS 


An entirely new and unique 

concept for CORPORATIONS 

AND PROFESSIONAL 

ASSOCIATIONS which can 

be converted quickly into a 

MINUTE BOOK. Complete 

with analyses and instruc- 

tion in detail, including all 

READY-TO-SIGN forms 

which can be perpetually 

used for any client 

(when authorized by an 

attorney). For: ARTICLES, 

BY-LAWS, MINUTES, 

FRINGE BENEPTTS, Fully refundable 
PENSION AND PROFIT Coase payment must 
SHARING PLANS, BUY- 
SELL AGREEMENTS, 

EMPLOYMENT CONTRACTS 


AND PROTECTIVE MEASURES. Time by 


©1971 Scriveners, Inc. 


BUSINESS GUIDANCE, INC. 


205 Worth Avenue, Palm Beach, Fla. 33480 Phone (305) 655-2213 
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The finest combination of 


the most valuable sets of Law Books. 
for the Legal Profession in Florida! 


With Each Set of Florida Statutes Annotated, 
Free Service on Florida Session Law Pamphlets 


In Special New Binder! 


Binders are being used in The Harrison Company's 
Florida Session Law Service for your convenience. 
They will eliminate the necessity of keeping track 
of numerous individual pamphlets. 


Speed and quality are synonymous with Harrison's service. 


THE Feo HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 


Dial (404) 522-7242, Our Full Service Customer Order Desk 
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ARTER & PLANS AND protective YF. TAKES 
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complete and. 
highly 
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form... 


An entirely new and unique 
concept for CORPORATIONS 


AND PROFESSIONAL 

ASSOCIATIONS which can 

be converted quickly into a 

MINUTE BOOK. Complete 

with analyses and instruc- 

tion in detail, including all 

READY-TO-SIGN forms 

which can be perpetually 

used for any client 

(when authorized by an 

attorney). For: ARTICLES, 

BY-LAWS, MINUTES, 

FRINGE BENEFITS, 

PENSION AND PROFIT 40 
SHARING PLANS, BUY- on 


SELL AGREEMENTS, 
EMPLOYMENT CONTRACTS Cuts Legab and 


AND PROTECTIVE MEASURES. Peres Time by 95% 


©1971 Scriveners, Inc. 


BUSINESS GUIDANCE, INC. 


205 Worth Avenue, Palm Beach, Fla. 33480 Phone (305) 655-2213 
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The finest combination of 4 
the most valuable sets of Law Books: 
for the Legal Profession in Florida! _ 


With Each Set of Florida Statutes Annotated, 
Free Service on Florida Session Law Pamphlets 


In Special New Binder! 


Binders are being used in The Harrison Company's 
Florida Session Law Service for your convenience. 
They will eliminate the necessity of keeping track 
of numerous individual pamphlets. 


Speed and quality are synonymous with Harrison's service. 


THE eS] HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 


Dial (404) 522-7242, Our Full Service Customer Order Desk 
(24 Hours A Day, Seven Days A Week) 
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